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I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL No. 13700 COF 2015
(Arising out of SLP(C)No.26955 of 2011)

M S | NDI AN | NSTT. OF PLANNI NG & MGMT. & ANR.
....... APPELLANTS

VERSUS

MS AK & | ADVERTI SI NG PVT. LTD
....... RESPONDENT

JUDGMENT

J. S. KHEHAR, J.

1. Leave granted.
2. The respondent-Ms AK & I Adverti si ng
Pvt. Lt d. and t he

appel lants were adnmittedly in a contractual relationship wherein
the respondent was assigned with the responsibility of handling

adverti senent work of the appellants. According to the agreenent

bet ween t he parties, t he payment mechani sm se
ttled bet ween t he

parties required t he r espondent to raise bi |
S with supporting

vouchers wi t hin 15 to 30 days of t he pu
blication of t he

adverti senent. The bills were to be honoured within 55 days of the

date of publication and/or telecast of the advertisenent.
It is

al so not a matter of di sput e, t hat Cl ause 11
of the contract

contenpl ated, that disputes and differences arising between the

parties in connection with their contractual obligations wuld be
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referred to an arbitrator as agreed to by the parties. And that,
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the dispute woul d be settled in consonance with the provisions of

the Indian Arbitration Act.
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3. It is also not a matter of dispute, that consequent upon

di fferences ari sing bet ween t he parties, t he contract
was

eventually term nated by the appellants in Decenber, 2006
After

t he term nation of t he contract, t he r espondent - M s AK
& |

Advertising Pvt.Ltd issued a letter requiring the appellants to

cl ear t he out st andi ng dues, whi ch wer e quantified

at
Rs. 3, 17,82, 789/ -, and in addi tion t her et o, i nterest on de
| ayed
paynent till 31.12. 2006. After t he recei pt of t he af or
esaid

communi cati on, the appellants rel eased an anount of Rs.71,58, 100/ -,

and a further anount of Rs. 60, 00, 000/ -, totalling in
al |

Rs. 1, 31,58,100/- (less TDS of Rs.4,12,678/-).

4. For recovering the remaining principal amount clained by
the respondent as also the interest conponent, the respondent- Ms
AK & | Advertising Pvt.Ltd approached the Indian Newspaper Society

(hereinafter referred to as ‘the INS') for interveni ng between the

parties for settling their dispute. During the course of the
negoti ati ons, t he appel I ant s, t hr ough a commruni cati on
dat ed

24.06. 2007, offered a full and final settlenment of Rs.99, 50,000/ -
(whi ch included Rs.92,00,000/- towards the principal anpbunt and
Rs. 7,50, 100/ - towards interest). This offer was made towards a ful

and final settlenment of all pending dues between the parties.
In

t he ongoi ng negoti ations, a neeting was arranged by the then Deputy

Secretary of t he I NS, wher e bot h t he parties partici pated
on
10. 07. 2007. Thereafter, on 23.07.2007, the appellants paid a sum

of Rs.92,24,206/- and described the sane as - "towards full and

final settlenent".
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5. It is t he contention of t he | ear ned counsel fo
r t he

appel l ants, that on 25.06.2007, the Chairman of the INS advised the



parties to have their dispute amicably settled through arbitration

And for t he sai d pur pose, to noni nat e an arbitrator
Even

thereafter, through an another communication dated 06.08. 2007, the

Chai rman of the INS agai n sought the consent of the rival parties

for appoi nt nent of an arbitrator, with ref erence to
above

subj ect .

6. Since the parties could not agree to settle their dispute

by way of arbitration, the respondent approached the Hi gh Court of

Del hi by filing Arbitration Petition No.16 of 2011, under Section

11 of t he Arbitration and Conci liation Act, 1996
after
referred to as ‘the Act’). The prayer nade in the above petition

was for appointnment of an arbitrator with reference to nonetary

t he

(herein

obligations ari sing out of their contract ual obliations

Thi s

prayer nmade before the Hi gh Court by the respondent, was accepted

t hr ough t he i mpugned order dat ed 10. 05. 2011. The
Court

di sposed of t he above petition by appoi nti ng M . Ashwi ni
Mat a,

Seni or Advocate, as the sole arbitrator to adjudicate the dispute

bet ween the parti es. Whi |l e appointing the arbitrator, the High
Court left open all objections including the objections raised by

the appellants, that the claimraised by Ms AK & | Adverti sing

Pvt.Ltd was barred by limtation. The H gh Court also determ ned

the fee payable to the arbitrator.

7. During the course of hearing, |earned counsel for the
appel I ant s, relied upon Secti on 11 of t he Act to
I t he
validity of t he i mpugned or der dat ed 10. 05. 2011
s t he
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contention of the |learned counsel for the appellants, that the
mandat e of Sub-section (5) of Section 11 required a party to a
di spute, to enjoin the other party to the contract, to agree to
appoi nt an arbitrator, to settle their disputes, and only on the

presentation of such request, the other party fails to agree to

It

Hi gh

assai



appoi nt an arbitrator Wit hin 30 days, t he aggri eved party

can
approach the jurisdictional H gh Court under Section 11 of the Act,

with a request to appoint an arbitrator. In order to understand the

claim raised by t he appel I ant s, it is necessary to extr
act
her eunder Secti on 11(5) of t he Act, as al so, Secti on 2(1)
(h)
defini ng t he term "party". The above provi si ons are repr oduc
ed
her eunder . :
"2. Definitions.-(1) In this Part, unl ess t he cont ext
ot herw se requires, -

(h) "party" means a party to an arbitration

agr eenent .

11. Appoi ntmrent of arbitrators. -

XXX XXX XXX

(5) Failing any agreenent referred to in

sub-section (2), in an arbitration with a sole

arbitrator, if the parties fail to agree on the

arbitrator within thirty days fromreceipt of a

request by one party fromthe other party to so

agree the appointnent shall be nade, upon request

of a party, by the Chief Justice or any person or

institution designated by him"
8. Havi ng gi ven our t hought f ul consi deration to
t he
subni ssi ons advanced at the hands of the |earned counsel for the
appel lants, we are satisfied to hold, that if the parties fail to
agree to appoint an arbitrator within 30 days fromthe receipt of a
request made by one party to the other, then and only then, Section
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11 of the Act can be invoked seeking a direction at the hands of
the Hi gh Court, to appoint an Arbitrator. Section 2(1)(a) of the
Act, leaves no roomfor any doubt, that the term"party" expressed
in Section 11(5) of t he Act is referabl e to a party to an

arbitration agreenent.

9. During the course of hearing, |earned counsel for the
appel I ants enphasi sed, that no such request had been nmade by Ms AK
& | Advertising Pvt.Ltd for the appointnent of an arbitrator, to

the appellants, for the settlement of their contractual dispute,



detai | s whereof have been narrated herei nabove. It is the pointed

contention of t he | ear ned counsel for t he appel I ant s, t hat a
request for appointnment of an arbitrator was nmade only by the

I ndi an News paper Soci ety and never by M s AK & | Adverti si ng
Pvt.Ltd. It was the submission of the |earned counsel for the

appel lants that the term"party" in Section 2(h) of the Act would

i nclude either the appellants before this Court or Ms AK &

Advertising Pvt.Ltd., and not, the Indian Newspaper Society. No

docunent was brought to our notice during the course of hearing by
the | earned counsel for the respondent, indicating that Ms AK & |

Advertising Pvt.Ltd. had ever approached the appellants requiring

the appellants to agree to the appointnment of an arbitrator, for

the settlement of their nonetary disputes, emerging out of their

contract ual rel ati onshi p, with regard to handl i ng of t he
adverti senent work of the appellants.

10. In the above view of the matter, we are satisfied, that

it was not open to the High Court to invoke its jurisdiction under

Section 11 of the Act, for nominating/appointing an arbitrator. In

vi ew of the above, the inpugned order passed by the Hi gh Court

deserves to be set aside, and the same is accordingly hereby set

asi de.

11. The appeal is accordingly allowed.
.......................... J.
(JAGDI SH SI NGH KHEHAR)
.......................... J.
(R BANUNATHI )

NEW DELHI

NOVEMBER 24, 2015.
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Petition(s) for Special Leave to Appeal (C) No(s).26955/2011



(Arising out of inpugned final judgnent and order dated 10/05/2011
in ARBP No. 16/ 2011 passed by the H gh Court of Del hi at New Del hi)

M 'S | NDI AN | NSTT. OF PLANNI NG & MGMT. &AN Petitioner(s)
VERSUS
MS AK & | ADVERTI SI NG PVT. LTD. Respondent ( s)

(Wth interimrelief and office report)
(For final disposal)

Date : 24/11/2015 This petition was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE JAGDI SH SI NGH KHEHAR
HON BLE MRS. JUSTI CE R BANUMATHI
For Petitioner(s) . Arunabh Chowdhury, Adv.
. Vai bhav Tomar, Adv.
. @urcharan Si ngh, Adv.
P. S. Sudheer, Adv.
For Respondent (s) . Pradeep Aggarwal, Adv.
. A P.Jain, Adv.
. Anurag Jain, Adv.
. Umesh P. Si ngh, Adv.
N. Annapoor ani, Adv.

5S$53 3383

Upon hearing the counsel the Court nade the follow ng
ORDER

Leave granted.

The appeal is allowed in terns of the signed judgnent

( SATI SH KUMAR YADAV) ( RENUKA SADANA)
AR- CUM PS COURT MASTER
(Signed judgnent is placed on the file)



