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Hon’ bl e M. Justi ce J.M P a nch al pronounced
t he
judgnent in the matter.
For t he reasons recor ded in t he j udgnent ,
t he

application succeeds. M. Justice Arvind Sawant (Retd.), former

Chief Justice, H gh Court of Keral a, is appointed as the sole
arbitrator. The learned arbitrator is requested to enter on the
reference and do the needful in the matter as early as possible in
accordance with law. There shall be no order as to costs.

(K. K. Chaw a) (Neeru Bal a Vij)
Court Master Court Master

(Signed reportabl e judgnent is placed on the file)
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1. By filing the instant application under Section
11(6) of the Arbitration and Conciliation Act, 1996
("the Act" for short), the applicant, i.e., Speech &
Software Technol ogies (India) Pvt. Ltd. has prayed to
appoint M. Justice Arvind Sawant (Retd.), forner

Chi ef Justice, High Court of Kerala, as sole arbitrator
and to refer the disputes to him which have arisen

bet ween the applicant and the respondent during the
course of execution of Services Agreenent dated July
15, 2006. °
2. The relevant facts, which energe fromthe

record of the case, are as under: -

The applicant is a conpany registered under the
Conpani es Act, 1956. Its registered office is situated
at Chennai. The respondent is a conpany having its
regi stered office at London. The applicant and the
respondent entered into a Services Agreenent dated
July 15, 2006. Under the said agreenent, the
applicant was to provide services to the respondent as
set out in schedule 2 to the said agreenent. The
respondent had agreed to nake paynent of 15,500
per nonth to the applicant and al so to conpensate the
Director of the applicant for coordination activities. A
copy of the agreenent dated July 15, 2006 is produced
by the applicant at Annexure ‘1’ to the application. It
is the case of the applicant that since Decenber, 2006
the respondent refused to make any paynment to the
appl i cant and i nsi sted for execution of anot her
agreenent as suggested by the principal sharehol der of
t he respondent. The applicant has averred that the

applicant was not inclined to enter into new agreenent
as suggested by the respondent and as the respondent

had failed to conply with the terns of the Services
Agreenent dated July 15, 2006, it terminated the said

agreenment by sending notice dated February 15, 2007



internms of Clause 19 of the agreenment. By the said

letter the applicant al so appointed M. Justice Arvind

Sawant (Retd.), fornmer Chief Justice of Kerala High

Court, as the sole arbitrator and called upon the

respondent to appoint its arbitrator in the event the

respondent did not agree to the appointnent of M.

Justice Arvind Sawant (Retd.) as the sole arbitrator. A

copy of the notice dated February 15, 2007 is produced

by the applicant at Annexure ‘3’ to the application

3. On receipt of the notice the advocate of the
respondent addressed a letter dated March 15,

2007 urging the applicant not to take any

unil ateral action for a period of two weeks so as

to enabl e him to obt ain conpr ehensi ve
instructions in the matter in order to effectively
study and eval uate the issues involved in the

matter. The case of the applicant is that the
respondent did not give reply to the notice dated
February 15, 2007, nor concurred in
appoi ntment of M. Justice Arvind Sawant (Retd.)

as sole arbitrator nor appointed its arbitrator

The applicant has clainmed that it is entitled to
recover a sum of 252,911-76 from
respondent for the services rendered. Under the
circunstances the applicant has filed the instant
application and clainmed relief to which reference

is nmade earlier.

4. On recei pt of notice from this Court,
respondent has filed reply affidavit. In the reply
affidavit it is nmentioned by the respondent that
the Services Agreenment dated July 15, 2006 was
signed on July 31, 2006 and August 1, 2006 by
the applicant and the respondent respectively,

after which Tripartite Share Purchase Agreenent

t he

t he

t he



was executed on August 1, 2006, of which

Servi ces Agreenent dated July 15, 2006 forned

part as schedule ‘A to the agreenent. It is
averred in t he reply t hat Shar e Pur chase
Agreenent, inter-alia provided that on certain

events not taking place by July 31, 2006, the
Tripartite Share Purchase Agreenent would stand

term nated. According to the respondent the said
Tripartite Shar e Pur chase Agr eenent st ood
automatically terninated as the various events
mentioned therein did not take place by July 31
2006 and as Services Agreenent relied upon by

the applicant was part of the said agreement the
same al so stood automatically terninated and,
therefore, the applicant is not entitled to invoke
arbitration clause incorporated in the agreenent
dated July 15, 2006. It is clained by the
respondent that the Tripartite Share Purchase
Agreenent stood novated, rescinded and revoked

on account of Letter of Intent dated August 1,

2006, executed by the parties, which totally
replaced the Tripartite Share Purchase Agreenent
and, therefore, also the present application was

not nmai nt ai nabl e. By filing the reply, the

r espondent demanded di smi ssal of t he
application filed by the applicant.

The applicant has filed rejoinder affidavit to the
affidavit in reply filed by the respondent. In the
rejoinder affidavit, the applicant has, by and7
|large, reiterated what is stated in the application
and, therefore, this Court is of the opinion that it
is not necessary to nake a detailed reference to
the rejoinder filed by the applicant.

This Court has heard the | earned counsel for the

parties at length and in great detail. This Court



has al so consi dered the docunments forning part

of the application

By nowit is well settled that exercise of power
under Section 11(6) of the Act is judicial power.
After the decision of this Court in SBP and
Conpany vs. Patel Engineering Ltd. (2005) 8 SCC
618, the Designated Judge has to consider the
claimof both the parties to the matter and pass a
reasoned order. It is also well settled that
exi stence of arbitration agreenent is a condition
precedent before exercise of powers under Section
11(6) of the Act. The prelinmnary natters to be
considered by the court are (1) existence of
arbitration agreenent, (2) territorial jurisdiction,

(3) whether there are live issues to be referred to
the arbitrator, and (4) whether applicationis filed

within the period of limtation prescribed by the

| aw. If the court finds that the arbitration
agreenment does not exist or is rescinded then the
prayer for referring the dispute to the arbitrator

will have to be rejected.

The contention raised by the | earned counsel for

the respondent that the Tripartite Share Purchase

Agr eenent st ood automatically term nated
because various events nentioned therein did not

take place and, therefore, the Services Agreenent

dated July 15, 2006, which was part of the

Tripartite Share Purchase Agreenent, ceased to

exi st, cannot be accepted.

In order to ascertain whet her t he Servi ces
Agreenent dated July 15, 2006 exists or not, it

will be relevant to notice salient features of two
agreenents, nanel vy, (1) Servi ces Agr eenent
dated July 15, 2006 and (2) Tripartite Share

Purchase Agreement executed on August 1, 2006.



Clause (2) of the Services Agreenent dated July

15, 2006 requires the applicant to supply services

to the respondent on paynent of consideration by
the respondent. The services to be supplied have
been detailed in Schedule 2 to the agreenent.

The consideration to be paid by the respondent is
nmentioned in Schedule 1 to the agreement.

Clause 4 of the said agreenent provides that

i nvoi cing shall be done at the begi nning of each
cal endar nonth and the ampbunt due would be

payabl e nmont hly. Clause 9 of the Services
Agreenent dated July 15, 2006 confers right

upon the applicant to term nate the agreenent if
payment for services rendered is not received by
the applicant within a period of fifteen days from
the expiry of the previous nonth. C ause 10 of

the said agreenent provides for consequences

which  would ensue on termnation of
agr eenent, wher eas cl ause 19 enabl es
aggri eved party to appr oach arbitrator

resolution of the disputes. It is relevant to note
that by letter dated February 15, 2007 the
applicant had terminated the Services Agreenent

and appointed its sole arbitrator as well as called
upon the respondent to concur with the said

appoi ntment or to appoint its arbitrator. It is an

admtted fact that no reply was given by the

respondent to the said notice. It is also rel evant

to notice that the execution of the Services
Agreenent dated July 15, 2006 is not denied by

t he respondent. What is cl ai med

respondent is that the Services Agreenent ceased

t he
t he

for

to exist in viewof termination of Tripartite Share

Purchase Agreenent.

10. Fromthe record of the case it becones at once

t he



evident that the Services Agreement dated July
15, 2006 was never a schedule to the Tripartite
Share Purchase Agreenent. This becones clear
fromthe contents of clauses 5.2 and 5.2.5 of the
Tripartite Shar e Pur chase Agr eenent
August 1, 2006. C ause 5 of the Tripartite Share
Purchase Agreement, which is to be found on
runni ng page 99 of the short counter affidavit
filed on behal f of the respondent, provides the
venue where conpl etion of the said agreenent

woul d t ake pl ace and al so ment i ons

conpl eti on obligations. According to clause 5.1

of the said agreenent, conpletion was to take

pl ace at a venue to be agreed between the
appl i cant and Abel a on the second busi ness day
after the day on which the conditions stipulated
were satisfied. The consequences which were to
follow on the conpletion of the Tripartite Share
Purchase Agreenment are nentioned in clause 5. 2.
Clause 5.2.5 of the agreenent reads as under: -
"SST and the Conpany shall enter into the

Servi ces Agr eenent and Shar ehol der s

Agreenment (SHA) as per drafts given in
Schedule A and B."

It is the specific case of the respondent that the
Tripartite Share Purchase Agreenent dated July 15

2006, of which Schedules A and B were intrinsic and

i nseparabl e parts, stood autonatically terninated on
July 31, 2006 owing to non-conpletion of the materia
conditions as post ul at ed in cl ause 3.4 of
agreenment, w thout any further obligations, liability or

cl ai m between the parties under the agreenent.

t he Tripartite Shar e Pur chase Agr eenent

autonatically stood term nated due to non-conpl etion
of the conditions nmentioned in clause 3.4 of the

agreenment, there was no obligation on the applicant to

dat ed

post
11

t he



enter into the Services Agreenent, draft of which was
annexed to the Tripartite Share Purchase Agreenent

as Schedul e A or Sharehol ders Agreement, draft of

whi ch was produced as Schedule B to the agreenent.

It is not the case of the respondent at all that the draft
of the Services Agreenent was signed by the applicant
at any point of time. Hence, automatic term nation of
Tripartite Share Purchase Agreenent has nothing to

do with the existence of the Services Agreenent dated
July 15, 2006, which was al ready separately executed
between the parties. The record would indicate that
the Services Agreenment was executed before the

Tripartite Share Purchase Agreenment was executed

The exi stence of t he sai d agr eenent was not
dependent upon t he conpl etion of events as
cont enpl at ed by t he Tripartite Shar e Pur chase

Agreenent and, therefore, it is wong to contend that
the Services Agreenment ceased to exist on term nation
of the Tripartite Share Purchase Agreenent.
11. Simlarly, the plea that the Tripartite Share e
Pur chase Agreenent was novated, rescinded and
revoked on account of Letter of Intent dated
August 1, 2006 and, therefore, the instant
application should be rejected, has no force. The
Letter of Intent dated August 1, 2006 under no
ci rcunst ances can be treated as novati ng,
resci ndi ng or revoki ng t he Tripartite Shar e
Purchase Agreement. The said Letter of Intent on
a bare reading is nothing but an agreenent to
enter into another agreenent because it is
provided in the said letter that "both parties agree
to have set a deadline to sign this agreenent by

15t h Septenber, 2006". It is well settled | ega

position that an agreenment to enter into an



agreenment is not enforceable nor does it confer

any right upon the parties. The agreement in
terns of the said Letter of Intent was to be signed

on or before Septenber 15, 2006. It is not the
case of the respondent that any agreenent was

execut ed bet ween t he parties on or bef ore

Sept ember 15, 2006. The respondent has not
stated in its counter reply that the agreenent,

whi ch was to be executed by Septenber 15, 2006

was in fact executed. During the course of
hearing of the instant application it was fairly
conceded by t he | ear ned counsel for t he
respondent that no such agreement was executed

between the parties at all. Hence, as the
agreenent contenplated by the Letter of Intent

was never executed, it cannot be said that the
agreenment contenplated by the said Letter of

I ntent had novated, rescinded or superseded the
Tripartite Share Purchase Agreenent. Furt her
the scope/ternms of the Tripartite Share Purchase
Agreenent as well as those of the Services

Agreenent and the terns contenplated by Letter

of Intent dated August 1, 2006 are not consistent

at all and, therefore, it is difficult to hold that
novati on of t he Tripartite Shar e Pur chase
Agreenment read with the Services Agreement had

taken place, as contended by the respondent.

The net result of the above discussion is that the
Services Agreenent dated July 15, 2006 has not

ceased to exist and the applicant is entitled to w0
i nvoke the arbitration clause contained in that
agreenment. The application filed by the applicant

is within the tinme prescribed by |aw. There is no
manner of doubt that disputes are existing

between the parties relating to the execution of



the Services Agreenment dated July 15, 2006,
whi ch are arbitrable. Under the circunstances,
the instant application will have to be accepted.
13. For t he f or egoi ng reasons t he application
succeeds. M. Justice Arvind Sawant (Retd.),
former Chief Justice, High Court of Kerala, is
appoi nted as the sole arbitrator. The | ear ned
arbitrator is requested to enter on the reference
and do the needful in the nmatter as early as
possi bl e in accordance with | aw

14. There shall be no order as to costs.

[J.M Panchal ]

New Del hi ;
Decenmber 05, 2008.



