@C A 862/11

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 862 OF 2011

BASANTI BEHERA Appel I ant (s)
VERSUS
STATE OF ORI SSA & ORS. Respondent ( s)
ORDER
Thi s appeal is directed against the judgnent and

order dated 6th May, 2010, passed by the Oissa H gh Court,
di smissing the appellant’s Wit Petition(C)No.11716 of 2009,
wherein the chall enge was to the notice issued by the Sub-
Col l ector for holding a neeting of ’'no confidence’ against

t he appel | ant.

2. As will appear from t he material s on record, t he

appel l ant was el ected as Sar panch of the Bangarada G am

Panchayat in the nonth of March, 2007. Subsequently, in

t he nont h of July, 2009, t he 11 nmenber s of t he G am
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Panchayat having | ost confidence in the appellant, net on
23rd July, 2009, and passed a resolution expressing their
''no confi dence’ agai nst t he appel I ant . The sai d
resolution, along with affidavits subnmitted by the said 11

menber s wer e forwarded by the Naib Sarpanch to the Sub-

Col I ector, CGhurusur Bhanj anagar on 25th July, 2009, with a

request to convene a neeting for the purpose of adopting the

"no confidence’ resolution against the appellant. Pur suant

thereto, a neeting of the G am Panchayat was convened on



21st August , 2009, to consi der the question of
confidence’ which had been expressed by 11 of the nenbers of
the 15 nenbers G am Panchayat, agai nst the appell ant.

the said date, at the neeting, the proposed resolution was

adopt ed by t he sai d 11 menber s and, thereafter,
accordance with t he provi si ons of Section 24(1) of
Oissa G anma Panchayats Act, 1964. The sai d resolution was

forwarded by the Sub-Divisional Oficer to the Collector

who caused the sane to be published on the notice board

whi ch had the effect of renoval of the Sarpanch and
woul d be deened to have vacated the office

3. Aggri eved thereby, the appellant filed the aforesaid

Wit petition, chal | engi ng t he manner in whi ch t he

(hj ection Mdtion had been passed in the neeting convened by
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t he Sub- Di vi si onal O ficer for t he sai d pur pose on
August, 2009. It was the case of the appellant before the

H gh Court that proper Requisition Notice had not been given
in accordance with Section 24(2)(a) of the aforesaid Act,

whi ch requires that no neeting of the Gram Panchayat for No

t he

he

21st

Confi dence Mot i on agai nst t he Sar panch or t he Nai b-

Sar panchas coul d be convened except on a requisition signed
by at least one-third of the total nmenmbership of the G am

Panchayat, along with a copy of the resolution proposed to

be noved at the neeting. The sai d objection taken on
behal f of the appellant herein was not entertained by the

H gh Court on the ground that the proposed resol ution had

been signed by nore than one-third nmenbers of the G am

Panchayat and, accordingly, the sane could be treated as a

requisition for the purpose of Section 24(2)(a) of the above

Act .

4. Appeari ng on behal f of t he appel | ant,

V. Si vasubr anani an, | ear ned advocat e, reiterated t he

taken by the appellant before the High Court. It was urged

t hat t he provi si ons of t he Act wer e mandat ory

M.

st and

and,



accordi ngly, non- conpl i ance of t he provi si ons

24(2)(a) vitiated the entire proceedi ngs and the resol ution

of Secti on

adopted at the neeting of 21st August, 2009. I n support of
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his subm ssions, |earned counsel referred to the decisions

of this Court in Laxm Verma Vs. State of Muharashtra and

O hers, [ 2010(5) sCC 329], wherei n whil e consi dering t he

requi renent under the Maharashtra Munici pal Councils, Nagar

Panchayat s and I ndustri al Townshi ps Act, 1965, t hat a

Councillor could resign by tendering notice in witing in
his hand addressed to the Collector, delivered in person

and signed before the Collector, this Court held that it was
mandatory for the Councillor, who intended to resign, to
actually sign the resignation notice before the Coll ector.
The fact that the Councillor hinmself was present before the
Col l ector and admitted his signature appended to the letter,

to be his signature, was not accepted and it was observed by

this Court on a conpl ete readi ng of t he

provi si ons

concer ned, t hat it was mandat ory for t he Counci | | or to

actually sign the letter of resignation before the Collector
and not havi ng done so, t he resignation was
i nvalid. Learned counsel also referred to another deci sion

of this Court in Union of India and O hers Vs. A K Pandey,

hel d to be

[ 2009(10) SCC 552], which was a case where General Court
Marti al pr oceedi ngs wer e to be comrenced agai nst t he
respondent. According to the rules, the said General Court
Marti al could be convened only after the expiry of a period
C A 862/11 .

of 96 hours after arraignnent of the officer concerned.

account of the fact that the said officer pleaded guilty to

the charge against himbefore the said period of 96 hours,

this Court held that the General Court Martial had wongly

convi cted t he of ficer and, accordi ngly, set

deci sion t aken by t he Gener al Court Marti al

asi de t he

Lear ned



counsel submitted that when the provisions in the Statute

wer e mandat ory and were expressed in clear terns wthout

any anbiguity, the sane had to be followed as otherw se the

consequences woul d stand viti ated. Lear ned counsel prayed

that since in the instant case, the provisions of Section

24(2)(a) had not been strictly followed in that only one

menber of t he Gram Panchayat had si gned t he requisite
noti ce, t he meet i ng as wel | as t he resol ution adopt ed
therein was void and was |iable to be declared as such

5. On the other hand, M. Tripathy, |earned advocate,

appearing for the State, contended that since 11 nenbers of

the Gram Panchayat had, in fact, affirnmed the affidavits,

whi ch were annexed to the Requisition Notice signed by the

Nai b- Sar panchas, it nmust be held that there was substanti al

conmpliance with the provisions of Section 24(2)(a) and that

the H gh Court had not committed any error in dismissing the

wit petition filed by the appellant.
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6. Havi ng consi dered the submi ssi ons nmade on behal f of
t he respective parties, we are i nclined to accept t he

submi ssions of M. Tripathy, notw thstanding the fact that
even if the provisions of Section 24(2)(a) are treated to be
mandatory in nature, the requirenents, in our view appear

to have been satisfied.

7. This is a case where a majority of the nmenbers of the

G am Panchayat have | ost confi dence in t he appel | ant
functioning as the Sarpanch of the G am Panchayat. Had
there not been af fidavits af firmed by t he sai d menbers,

whi ch were enclosed with the requisite notice, possibly the

submi ssi ons advanced by M. Sivasubranmani an coul d have had
subst ance. However, the intention of the majority of the
menbers of the G am Panchayat appear to be clear and since

the affidavits were enclosed al ong with Requisition Notice,
t he same may be treated as bei ng part of t he Requisite

Notice itself. Accordingly, in our view, there has been



substantial conpliance with the provisions of Section 24(2)
(a) and the High Court rightly rejected the

wit petition.

8. The appeal is, therefore, dism ssed, but there wll

be no orders as to costs.
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..................... J.
(ALTAMAS KABI R)
..................... J.
(J. CHELAMESWAR)
NEW DELHI ;
Novenber 23, 2011.
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| TEM NO. 101 COURT NO. 2 SECTI ON XI A
SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
ClVIL APPEAL NO. 862 OF 2011
BASANTI BEHERA Appel I ant (s)
VERSUS
STATE OF ORI SSA & ORS. Respondent ( s)

(Wth appln(s) for early hearing and with prayer for interimrelief
and office report)

Date: 23/11/2011 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE ALTAMAS KABI R
HON BLE MR JUSTI CE J. CHELAMESWAR

For Appellant(s) M. V. Sivasubranani an, AOR
M. Sachin Das, Adv.

For Respondent (s) M. Suresh Chandra Tripathy, AOR
M. Mhit Kumar Gupta, Adv.

UPON hearing counsel the Court made the follow ng

ORDER
The appeal is di smi ssed in terns of t he
signed order, but there will be no orders as to

costs.
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appel lant’s



(Sheet al Dhingra) (Jugi nder Kaur)
COURT MASTER Assi stant Regi strar
[ Signed order is placed on the file]



