> CRIM NAL APPEAL NO 933 OF 2011

| TEM NO. 4 COURT NO. 7 SECTION I T A
SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS
Crim nal Appeal No. 933/ 2011
ABDUL RAHI M Appel | ant ('s)
VERSUS
SHAHI D | QUBAL KHAN & ANR Respondent ( s)

Date : 25/02/2015 This appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE FAKKI R MOHAMED | BRAHI M KALI FULLA
HON BLE MR JUSTI CE ABHAY MANOHAR SAPRE

For Appellant(s) M . H manshu Shekhar, A.OR

For Respondent (s) M. Chandan Kumar, Adv.

For RR 2/ State M. Gopal Singh, AOR

For RR No. 1 M. Anbhoj Kumar Sinha, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER

Heard | earned counsel for the appellant and the
respondent .

The appeal fails and is, accordi ngly,
di smi ssed.
[ KALYANI GUPTA] [ SHARDA KAPQOOR]
COURT MASTER COURT MASTER

Signature Not Verified

Digitally signed by
Kal yani Gupta
[ SI GNED ORDER |'S PLACED ON THE FI LE. ]
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CRI M NAL APPEAL NO 933 OF 2011

I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO 933 COF 2011

ABDUL RAHHM APPELLANT

VERSUS



So

t he

to

SHAHI D | QUBAL KHAN & ANR. ... RESPONDENTS

ORDER

Hear d | ear ned counsel for t he appel | ant and t he
respondent.

The appellant is aggrieved by the order inmpugned
herein by whi ch t he Hi gh Court on finding t hat t he
| ear ned Magi strate whi | e i sSsui ng sunmons in t he
Conpl ai nt Case No. 247C of 2000 whil e taking cogni zance
of the offence under Sections 323 and 504 of the |ndian
Penal Code as well as Section 135A of the Representation
of People Act, 1951, dated 31st January, 2005, failed to
apply its mind and t hereby the High Court has al so
f ound t hat t he Revi si onal Court namel vy, Fourth

Addi tional Sessions Judge East Chanparan at Mdtihari in
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Crim nal Revi si on No. 381 of 2001/ 89 of 2004
bluntly rejected t he Revi si on preferred by
respondent in its order dated 10th Septenber, 2001

hol di ng, t he Hi gh Court exam ned the case of
appel lant as to the correctness of the action of the

trial court as well as Revisional Court found that it
was a case of abuse of the process of the Court and
consequently the cogni zance taken by the learned tria
judge and the summons issued cannot be sust ai ned.

Havi ng heard | earned counsel for the appellant and
havi ng best owed our serious consideration to the facts
set out in the inpugned order, we find that there was

eventual |y nil mat eri al before t he trial court



as

t he

after

t he

substantiate t he Conpl ai nt Case No. 247C of
agai nst t he r espondent her ei n. Respondent
Returning O ficer of Booth No. 79 and functioning as
such on 22nd February, 2000. I ndi sputably, at the behest
of the Presiding Oficer of the same booth a conpl ai nt
was | odged with the Police in the Mdtihari Town Police
Station in Case No. 48 of 2000 on 22 nd February, 2000
whi ch was regi stered by t he Pol i ce and
i nvestigation char ge was al so | odged agai nst
appel I ants apart from one Mohd. Rehman support ed
Annexure-7 before the High Court. The al |l egati on was
2 OF 4
APPEAL NO 933 OF 2011
that the said Mohd. Rehman forcibly entered the Voting
Booth No. 79 at about 3::00 P.M along with his henchnen
under the garb of voters and poured ink in the ball ot
box and fled away from t here. The r espondent
Ret ur ni ng O ficer as per Annexur e- 4 to t he
reported to the Chief Electoral Oficer, Bihar Patna,
recomendi ng re-polling and on the basis of the Report,
re-polling was held on 24th February, 2000.
apart, on behalf of the appellant it was clained that he
was the Polling Agent of the Bhartiya Janata Party (BJP)
and that he was beaten up by the respondent with the
hel p of the Police. But not hing was pl aced before the
trial court to support the said stand and that there was
no nedi cal report also.

Havi ng regard to such absence of rel evant
materials to support the conplaint of the appellant, the
Hi gh Court rightly found that cogni zance taken based on
such frivol ous conpl ai nt ought not to have
ent ert ai ned especially when it came to I'ight

2000

was

as

file

That

basi c

been

t hat



respondent was the Returning Oficer and that there was
a mel e created at t he i nstance of t he
brother in the Polling Booth and as Returning Oficer
he submitted a Report for holding re-poll which was
accepted by the Chief Electoral Oficer by holding the
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re-poll on 24th February, 2000. The Hi gh Court was,
therefore, well-justified in stating that the present
Conplaint filed by the appellant was by way of counter
conpl ai nt bel atedly to thwart the conpl aint registered
in Mdtihari Town P.S. Case No. 48 of 2000.
W, therefore, do not find any nmerit in this appeal

The appeal fails and is, accordingly, dismssed.

[ ABHAY MANCHAR SAPRE]

NEW DELH
FEBRUARY 25, 2015.
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