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I'N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO. 1108 OF 2006
Kanhaiya Lal & Os. L. Appel l ants
Ver sus
State of Rajasthan L. Respondent
WTH

CRIM NAL APPEAL NO 1109 OF 2006

State of Rajasthan L. Appel | ant
Ver sus
Mangi Lal Respondent
W TH

CRIM NAL APPEAL NO 1110 OF 2006

State of Rajasthan L. Appel | ant
Ver sus
Mohan Lal and others L. Respondent s
W TH

CRIM NAL APPEAL NO. 1111 COF 2006

State of Rajasthan L. Appel | ant
Ver sus
Babu Lal Respondent
W TH

CRIM NAL APPEAL NO. 1112 OF 2006

State of Rajasthan L. Appel | ant
Ver sus
Revdi Lal and others ..., Respondent s

JUDGMENT

D pak M sra, J.

The case of the prosecution depicts a nmacabre chain of events that
occurred in the intervening night of 28th and 29th June, 2001 which
eventually led to the nassacre of five persons, nanely, Purshottam Ram
Kumar Dhaka, Kalu Lal Mali and Lokendra Sharma, all residents of village



Rai | gaon, and Heera Lal Meghwal, resident of Ranpuria, Kota. The
exterm nation of five lives had its genesis in an incident that had
occurred sonetime prior to the date of occurrence where Kishan Chand, son
of Ram Narayan, Sarpanch of the village, was nurdered and the father
nurtured deep rooted suspicion that the deceased persons had not only
mast ermi nded a well thought out plan but also executed the sane and the
seeds of the unquenched anger gradually got inflamed and took the shape of
revenge ultimately resulting in the extinction of the life-spark of five
persons. Fromthe uncurtaining of the gruesone events, it is nmanifest that
on the date of the occurrence, the night slowy and intensely developed
into real darkness of revenge that reigned wth avenge. Revenge, the
pl easure of norbid nminds, knows no bounds and the accused persons,
clinging to the fire of revenge, possibly thinking it to be sweetest thing
to relish, marched ahead on the escalator of bitterness and the wultimte
eventuate was five deaths, trial of 29 persons and conviction of 17 accused

out of which six accused persons, nanely, Yuvraj, Henraj, Hansraj, Radhey
Shyam Mdu Nath and Mohan were inposed death sentence and the rest 11
accused, nanely, Lal Chand, Dhanpal, Kanyaiyalal, Naval, Revdi Lal, Ram

Lal, Babu Lal, Mangi Lal, Ghanshyam Radhey Shyam s/ 0 Prahal ad, and Radhey
Shyam s/ o Shankar Lal, were sentenced with rigorous inprisonment of life by
the | earned Additional Sessions Judge, Fast Track, in Sessions Case No. 27
of 2002. Be it noted, the rest of the accused persons were acquitted of
t he charges

2. As is denonstrable, all the accused persons were sent up for tria
for of fences puni shabl e under Sections 147, 148, 302, 342, 427, 435
and 460 read with 149 IPC. Filtering the wunnecessary details, the
facts which are necessitous to be stated for disposal of these appeals
are that on 28.6.2001, about 5.00 p.m, Purshottam brother of the
i nformant, Ram Kurmar Dhakad, Kalu Lal Mali, Lokendra Sharma, and Heera
Lal Meghwal had conme on two notorcycles to the house of Purshottam and
no sooner had they arrived in the village than Ram Narayan, Mhan Lal
Yuvraj, Hansraj, Lalchand, Dhanpal, Kanhaiya Lal, Naval, Revdi Lal
Henr aj, Radhey Shyam s/o Gopal, Bhojraj, Ranmesh Chand, Ram Singh, Babu
Lal Meena, Mangilal, Ghanshyam Radhey Shyam s/o Prahalad, Mbdul al
Radhey Shyam s/ o Shankar Lal, Jagdi sh, Shanbhu Dayal, Amar Lal and
Sita Ramalong with 15-20 others canme being arned wth Gandasis,
Swords, Sabals and sticks. They surrounded the house of Purshottam
who was in the house along with children. The accused persons scaled
the house of Purshottam and started pelting stones as a consequence of
whi ch the roof sheets and the tiles of the house of Purshottam were
broken. Purshottam and his four other conpanions junped the comon
wal | situate in between the houses of Purshottam and Radhey Shyam
brot her of Purshottam and stayed in one roomof the informant. As
the eveni ng progressed, the evil designs becane nore ani mated and the
deadly desires sprang into action and at mdnight, the accused persons
took the informant, his wife Badribai, nother Panabai and N rnal a Bai
wi fe of Purshottam and made themsit in the thatched roof of one
Prabhul al Meena. Al nost after half an hour, the relatives of Ram
Narayan Qujjar, Sarpanch of the said village, came in a jeep along
with 15-20 persons in front of the house of the informant, broke open
the door, entered the house and, in the house itself, inflicted blows
with Swords, Gandasis and sticks, as a result of which Kalu Lal Mali,
Lokendra Sharna and Heera Lal Meghwal breathed their last inside the
house. The accused dragged Purshottam and Ram Kumar outside and
assaulted themw th Gandasis and swords on their heads, faces, hands
and feet and, eventually, those two succunbed to their injuries. They
took both the notorcycles in the passage and burnt the sane and, after
t he i nhumane and barbaric act, left the scene.

3. The FIR, as is perceptible fromthe material brought on record, was
not | odged imredi ately but was lodged at 6.45 a.m on 29.6.2001
During investigation, the investigating agency prepared the site plan
got the autopsy done in respect of the dead bodies, seized the blood
stained clothes, recorded the statements of the w tnesses and, on the
basis of the information furnished by the accused persons, while they
were in custody, recovered the weapons used in the conm ssion of the
crime and, after following the other formalities of investigation
submitted the charge-sheets on different dates before the Judicia



Magi strate, Digod, who, in turn, commtted the matter to the Court of
Session. After committal of the case to the Court of Session, the
| earned trial Judge, on 3.4.2002, framed charges under Sections 147,
427, 435, 148, 302, 460 and 342 IPC and in respect of 435/149 |PC
agai nst accused nunbers 1, 5-9, 11, 12, 16, 21, 23, 24 and 26. As far
as the other three sets of accused persons are concerned, alnost
simlar charges were framed on 21.09.2002. The accused persons denied
their involvenment in the crinme, pleaded innocence and clainmed to be
tried.

In order to substantiate the offences agai nst the accused persons, the
prosecution exam ned 45 witnesses, got nunber of docunments exhibited
and various material objects marked. The accused persons in their
def ence exam ned 15 wi t nesses.

The |l earned trial Judge fornulated four questions, nanely, whether the
accused in furtherance of the common object caused the death of the
deceased persons and assaul ted the other persons; whether all of them
by throwing stones on the house of Purshottam and burning the
Mot orcycl es in possession of the deceased persons conmitted mischief;

whet her the accused persons with conmon object to commt nurder of the
deceased persons conmitted lurking trespass into the house of Radhey
Shyamin the night; and whether the offences were committed by all the
accused persons. The learned trial Judge addressed the questions one
to three, as fornulated by him in a conposite manner and,

appreciating the evidence on record, canme to hold that the accused
Mohan Lal, Yuvraj, Hansraj, Henraj, Radhey Shyam s/o Gopal and Mdu
Nath were guilty of the offences under Sections 148, 427, 342, 460 and
302 I PC and, accordingly, convicted them to wundergo three years
rigorous inprisonment and a fine of Rs.500/-, two years rigorous
i mprisonment and a fine of Rs.500/-, one year rigorous inprisonnent
and a fine of Rs.500/-, ten years rigorous inprisonnent and a fine of
Rs. 2000/ - and death sentence respectively with further stipulation of
consequences in default of paynent of fine respectively. Accused La

Chand, Revdi Lal, Ghanshyam and Radhey Shyam s/o Prahlad, were
convicted for offences punishabl e under Sections 148, 427, 342, 460
and 302/149 | PC and sentenced to suffer rigorous inprisonnent for
three years and a fine of Rs.500/-, two years rigorous inprisonnent
and a fine of Rs.500/-, one year rigorous inprisonment and a fine of
Rs. 500/ -, ten years rigorous inprisonnent and a fine of Rs.2000/- and
life inprisonment and a fine of Rs.2000/- respectively wth the
consequences enunerated in case of default of paynment of fine
respectively. Accused Dhanpal, Kanhaiya Lal, Naval, Ram Lal, Babu
Lal, Mangi Lal, Radheysham and four others were found guilty of the
same of fences and i nposed various sentences wth a default clause.

The maxi mum sentence was inprisonnent for life and a fine of Rs.2000/-
under Section 302/149 IPC. The rest of the accused stood acquitted.

At this juncture, it is worth nmentioning that Ram Narayan, Sarpanch of
the village Rail gaon, who was sent up for trial, expired during the
pendency of the trial and, accordingly, the trial was closed against
hi m

The accused appellants preferred seven crininal appeals, nanely,
Crimnal Appeal Nos. 464 of 2003, 421 of 2003, 621 of 2003, 622 of
2003, 670 of 2003, 474 of 2003 and 520 of 2003. The State represented
its case in Death Reference No. 1 of 2003, but did not question the
defensibility of the acquittal recorded against 11 other accused
persons. The accused-appellants before the High Court assailed the
conviction in respect of all the offences and the sentence and the
St at e defended the judgnent passed by the court bel ow

The Division Bench of the High Court dealt with all the appeals and
di sposed all of them by a singular judgnent dated 2.6.2005. The High
Court, appreciating the evidence, scrutinizing the material on record
and best owi ng anxi ous consi deration while dealing with the subm ssions
canvassed by the | earned counsel for the parties, partly allowed the
appeal s preferred by Mhan Lal and others, who were convicted under
Sections 302 and 460 I PC and sentenced to death, acquitted Mdhan La
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of the charges franed agai nst hi munder Sections 302 and 460 |PC and
as far as the other accused persons of the sane category are
concerned, the sentence of death was converted to life sentence and,
resultantly, the death reference was declined. The accused persons,
nanely, Lal Chand, Revdi, Ghanshyam Radhey Shyam Mangilal and
Babul al were given benefit of doubt and acquitted of the charges
franmed agai nst them under Sections 302 and 460 | PC. As far as the
ot her accused persons, nanely, Kanhaiyalal, Naval, Ram Lal and Radhey
Shyam s/o Shankar Lal, are concerned, the conviction and sentence
i nposed by the trial court was naintained.

The Hi gh Court, on x-ray of the evidence, cane to hold that all the
deaths were homicidal; that inposition of death sentence by the
| earned trial Judge was not justified; that there was no unexpl ai ned
delay in lodging the FIR, that the provisions enshrined under Section
149 of IPC were clearly attracted to the case at hand; that the plea
of the defence that the prosecution had chosen only the relatives of
the deceased persons who are highly interested witnesses and, hence,
their version did not deserve acceptance was without any nerit; that
the whole crime was committed in a planned design; that t he
proponenent that no independent w tnesses had been exam ned was bereft
of any substratum because the witnesses could not have dared to depose
agai nst the Sarpanch who, on nere suspicion, had set hinself on such a
massacre and sel f-preservation being the basic instinct in such a
situation had rul ed suprene; that Dhanpal s/o Ram Pratap, accused no.
5 before the High Court, having expired, appeal at his instance

abated; that the involvenent of Lalchand, Revdi Lal, GChanshyam
Radheyshyam s/ o Prahl ad, Mangi Lal, Babu Lal, and Mohan was doubtfu
and, accordingly, they deserved to be acquitted; that the other

accused-appel lants were involved in the comrission of crime and,
therefore, the conviction under Section 302 could not be interfered
with. As far as the death reference is concerned, it opined that it
is not a rarest of rare case warranting inposition of death sentence
and, accordingly, nodified it to rigorous life i mpri sonnent.
Recordi ng such conclusions, the H gh Court disposed of the bunch of
appeal s.

W have heard M. Sushil Kunmar Jain, |earned counsel for the accused-
appellants in Crimnal Appeal No. 1108 of 2006, and M. Intiaz Ahned,
| earned counsel for the State in all the appeals.

The first submission of M. Jain is that the prosecution version
deserves to be thrown overboard inasnmuch there is delay in |odging of
the FIR and the explanation offered for such delay is unacceptable,
regard being had to the duration of the occurrence, proxinmty of the
police station and the inplication of nunber of accused persons which
is indicative of enbellishment. Learned counsel would further contend
that innocent persons were dragged into trial and suffered imensely
and hence, such a story should not be given credence to.

It is settled in lawthat nere delay in lodging the First Information
Report cannot be regarded by itself as fatal to the case of the
prosecution. However, it is obligatory on the part of the court to
take notice of the delay and exanine, in the backdrop of the case,

whet her any acceptable explanation has been of f ered, by t he
prosecution and if such an expl anation has been offered whether the
same deserves acceptance being found to be satisfactory. In this

regard, we nmay refer with profit a passage from State of HP. v. G an

Chand[ 1], wherein a three-Judge Bench of this Court has expressed

t hus: -
"Delay in lodging the FIR cannot be used as a ritualistic
formula for doubting the prosecution case and discarding the
same solely on the ground of delay in lodging the first
information report. Delay has the effect of putting the court on
its guard to search if any explanation has been offered for the
delay, and if offered, whether it is satisfactory or not. If the
prosecution fails to satisfactorily explain the delay and there
is a possibility of enmbellishment in the prosecution version on
account of such delay, the delay would be fatal to the
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prosecution. However, iif the delay is explained to the
satisfaction of the court, the delay cannot by itself be a
ground for disbelieving and discarding the entire prosecution
case. "

In Randas and others v. State of Mharashtra[2], this Court has
observed that nere delay in lodging the first information report is
not necessarily fatal to the case of the prosecution. However, the
fact that the report was | odged belatedly is a relevant fact of which
the court nust take notice. This fact has to be considered in the
light of other facts and circunstances of the case, and, in a given
case, the court may be satisfied that the delay in |odging the report
has been sufficiently explained. In the light of the totality of the
evi dence, the court has to consider whether the delay in |odging the
report adversely affects the case of the prosecution. That is a matter
of appreciation of evidence. There may be cases where there is direct
evidence to explain the delay. Even in the absence of direct
expl anation, there may be circunstances appearing on record which
provi de a reasonabl e explanation for the delay. There are cases where
much tine is consuned in taking the injured to the hospital for
medi cal aid and, therefore, the witnesses find no time to |odge the
report pronptly. There nay al so be cases where on account of fear and
threats, witnesses nay avoid going to the police station immediately.
The tine of occurrence, the distance to the police station, node of
conveyance available, are all factors which have a bearing on the
question of delay in lodging of the report. It is also possible to
concei ve of cases where the victimand the nenbers of his or her
famly belong to such a strata of society that they may not even be
aware of their right to report the natter to the police and seek | ega
action, nor was any such advice available to them

In Meharaj Singh v. State of U P.[3], a two-Judge Bench of this Court
has observed that FIRin a crimnal case and particularly in a nurder
case is a vital and val uable piece of evidence for the purpose of
appreciating the evidence led at the trial and the object of insisting
upon pronpt lodging of the FIRis to obtain the wearliest information
regarding the circunstance in which the crime was conmitted, including
the nanes of the actual culprits and the parts played by them the
weapons, if any, used, as also the nanes of the eyew tnesses, if any,
for delay in |l odgment of the FIRresults in enbellishnent which is a
creation of afterthought. Enphasis was laid on the fact that on
account of delay, the FIR not only gets bereft of the advantage of
spontaneity but al so danger of introduction of a coloured version or
exaggerated story.

Thus, whether the delay creates a dent in the prosecution story and
ushers in suspicion has to be gathered by scrutinizing the expl anation
offered for the delay in the light of the totality of the facts and
circunstances. Geater degree of care and caution is required on the
part of the court to appreciate the evidence to satisfy itself
relating to the explanation of the factum of delay. In Kilakkat ha
Paranbath Sasi and others v. State of Kerala[4], it has been observed
that when an FIR has been | odged bel atedly, an inference can rightly
follow that the prosecution story may not be true but equally on the
other side, if it is found that there is no delay in the recording of
the FIR, it does not nmean that the prosecution story st ands
i measur abl y strengt hened.

The present factual scenario is to be tested on the touchstone of the
aforesaid principles. On a careful perusal of the material on record,
it is clear as crystal that the occurrence had taken place at night.
True it is, the house of Purshottam was surrounded sonetinme at 5.00
p.m on 28.6.2001, but the real crinme, the assault and the nurder took
pl ace after mdnight. The ghastly and gruesone crinme nust have sent a
shiver in the spine and shattered the brains and bones of the
witnesses to the crinme and shock, panic and inequilibrium would have
rei gned sinultaneously to |l eave themtotally confounded. No one could
have dared to nove an inch towards the police station, for man’s basic
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instinct pronmpts himto survive first and then think about any other
action. The informant, brother of the deceased, has clearly deposed
that he and others were in a terrible state of trauma to proceed to
the police station to lodge an FIR After the day broke, they
must ered courage and proceeded towards the police station and | odged
the FIR at 6.45 a.m on 29.6.2001. The |earned counsel for the
appel l ants woul d contend that they could have | odged the FIR when the
house was seized and not after the whol e epi sode was over. W are not
i npressed by the said submi ssion and we think that the explanation
of fered, by no stretch of imagination, can be regarded inplausible.
As noticed earlier, a delayed FIR can wusher in craftsmanship,
mani pul ati on and enbel li shnment and nay nake the prosecution story
vul nerabl e, but when the delay has been adequately expl ai ned, the sane
deserves acceptation and, accordingly, we do so.

The next linb of argument of M. Jain, learned counsel for the
appel lants, is that all the alleged eye witnesses are closely related
to the deceased Purshottamand the prosecution has chosen not to
exam ne any independent witness despite nunber of houses situate in
the close vicinity of the house of Purshottamand that itself «creates

a dent in the version of the prosecution. When relatives, who are
all eged to be interested witnesses, are cited by the prosecution, it

is the obligation of the court to scrutinize their evidence with care,

caution and circunspection. In the case at hand, the entire
occurrence took place in and around the house of Purshottam Five
peopl e had been done to death. |In such a circunstance, it is totally
unexpected that other villagers would come forward to give their

statenents and depose in the court. It is to be borne in nmind that

Ram Narayan, Sarpanch of the village, solely on the basis of

suspi cion, had seen to it that five persons neet their end. Such a
situation conpels one not to get oneself involved and common sense
gi ve consent to such an attitude. Thus, no exception can be taken to
the fact that no independent wi tness was exani ned. As far as the
rel ati ves are concerned, Radhey Shyam PW1, is the brother of the
deceased, Ram Lal, PW2, is the brother of Radhey Shyam Panna Bai, PW
3, is the nother of Purshottamand Nirnala Bai, PW5, is his wife, and
Anita, PWS5, Badribai, PW8, Mmnisha, PW9 and Kaushal ya, PW10, are
al so close relatives and these w tnesses have been cited as eye
W t nesses.

In Hari Obul a Reddy and others v. The State of Andhra Pradesh[5], a
t hree-Judge Bench has opined that it cannot be laid down as an
invariable rule that interested evidence can never formthe basis of
conviction unless corroborated to a mterial extent in nateria
particul ars by independent evidence. Al that is necessary is that
the evidence of the interested w tnesses should be subjected to

careful scrutiny and accepted with caution. |If on such scrutiny, the
interested testinmony is found to be intrinsically reliable or
i nherently probable, it may, by itself, be sufficient, in the

ci rcunstances of the particular case, to base a conviction thereon

In Kartik Malhar v. State of Bihar[6], this Court has stated that a
close relative who is a natural wtness cannot be regarded as an
interested witness, for the term "interested" postulates that the
Wi t ness nust have sonme interest in having the accused, sonehow or the
ot her, convicted for some aninus or for sonme other reason

In the case at hand, the wi tnesses have lost their father, husband and
a relative. There is no earthly reason to categorise them as
interested witnesses who would nurture an aninus to see that the
accused persons are convicted, though they are not involved in the
crime. On the contrary, they would like that the real culprits are
prosecuted and convicted. That is the normal phenomena of hunman
nature and that is the expected human conduct and we do not perceive

that these witnesses harboured any ill notive against the accused
persons, but have deposed as witnesses to the brutal incident. W nay
proceed to add, as stated earlier, that this court shall be carefu

and cautious while scanning their testinony and we proceed to do so.



21.

22.

23.

24.

Radhey Shyam the informant, has deposed with regard to the threat,
clinmbing of sone of the accused on the roof, surrounding of the house,
pelting of stones, carrying of |ethal weapons |ike swords, gandhasis,
sabal s and sticks, the assault inside the house, dragging of the two
deceased persons and the ultimate death of the deceased. The plea
that he could not have witnessed the incident as it was night and he
was inside a thatched house (chhappar), has been disbelieved by the
| earned trial Judge as well as by the High Court. M. Jain, |earned
counsel for the appellants, nmade a fragile attenpt to highlight that
he coul d not have seen the assault, but on a scrutiny of the evidence,
it is manifest that there was not conplete darkness, as an electric
bulb was burning at that tine and he had the occasion to see the
incident. Simlar is the evidence of the other prosecution w tnesses,
whi ch has been anal ysed with great anxiety by the Hi gh Court. Onh a
careful perusal of the sane, we do not find any reason to differ wth
the said evaluation solely on the ground that they are related to the

deceased persons or that they could not have seen the occurrence. In
a case of this nature, it is the relatives who would conme forward to
depose against the real culprits and would not Ilike to falsely

implicate others. They have witnessed the brutish crine comtted and
there is nothing on record to di scard their testi nony as
untrustworthy. We find that their evidence is reliable and credible
and it would not be inapposite not to act upon the sane. Nothing has
been elicited in the cross-examnation to record a finding that the
evi dence is inprobable or suspicious and deserves to be rejected.
They have no notive to falsely inplicate the accused and, that apart,
their testinony have wthstood the rigorous cross-exanmnation in
mat eri al particulars and received corroboration fromthe evidence of
the doctor. That apart, the weapons seized |ends credence to the
prosecution story. Quite apart fromthe above, it is alnmost well nigh
i mpossible to perceive that they have any aninosity for some reason to
see that the accused persons are convicted. Their famly nenbers have
been done to death in ghastly manner, and in these circunstances, it
cannot be thought of that they would leave the real culprits and
i mplicate the accused persons.

It is next contended by M. Jain that the wtnesses have not
specifically stated about the exact role played by each of the accused
persons inasnuch as they have not mentioned who assaulted on which
part of the body and with what weapon. On a perusal of the evidence,
it transpires that the witnesses have nentioned about the weapons
used, the assault made and the parts of the body where injuries were
inflicted. True it is, there are sonme discrepancies but they are
absolutely mnor. That apart, they had forned an wunlawful assenbly
with a common object to put an end to the lives of the deceased
persons. Their common object is wit |large because they had the
know edge and they shared the common object fromthe beginning to the
end. Applying the principles laid down in Masalti and others v. The
State of Uttar Pradesh[7], Lalji and others v. State of U P.[8] and
Ramachandran and others v. State of Kerala[9], we conclude that all
the accused persons were a part of the wunlawful assenbly wth the
know edge of the common object and, accordingly, we unhesitatingly
repel the contention of the | earned counsel for the appellants.

Presently, we shall advert to the appeals wherein the Hgh Court has
acquitted the accused persons. It is apt to nention here that the
State had not preferred any appeal before the H gh Court assailing the
j udgnent of acquittal by the learned trial Judge. As is seen, the

Hi gh Court has acquitted seven accused, nanely, Mhan, Lal Chand,
Revdil al , Babul al, Mangilal, Ghanshyam and Radhey Shyam in various
crimnal appeals. Before we advert to the correctness of the view
taken by the High Court, we would like to state the role of the court
while dealing with a judgment of acquittal

In Jadunath Singh and others v. State of U P.[10], a three-Judge
Bench, while dealing with an appeal against acquittal, has held thus:

"22. This Court has consistently taken the view that an appea
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agai nst acquittal the H gh Court has full power to review at
large all the evidence and to reach the conclusion that wupon

that evidence the order of acquittal should be reversed. Thi s
power of the appellate court in an appeal against acquittal was
formulated by the Judicial Conmmittee of the Privy Council in

Sheo Swarup v. King Enperor, 61 Ind App 398 = (AIR 1934 PC 227
(2)) and Nur Mohammrad v. Enperor, AR 1945 PC 151. These two
deci si ons have been consistently referred to in judgnments of
this Court as laying down the true scope of the power of an
appel late court in hearing crimnal appeals: see Surajpal Singh
v. State, 1952 SCR 193 = (AIR 1952 SC 52) and Sanwat Singh v.
State of Rajasthan, (1961) 3 SCR 120 = (AIR 1961 SC 715)."

In Sohrab and another v. The State of Madhya Pradesh[11], this Court
opi ned that under the Code of Criminal Procedure, the High Court has
full power to review at |arge the evidence upon which the order of
acquittal is founded and to reach the conclusion that on proper
appreciation of the evidence, the order of acquittal should be
reversed. No limtation should be placed upon that power unless it is
expressly stated in the Code. After so stating, the two-Judge Bench
expressed thus: -

"But in exercising the power conferred by the Code and before
reaching its concl usions upon fact, the Hi gh Court, should and
will always give proper weight and consideration to such matters
as (1) the views of the trial Judge as to the credibility of the
Wi t nesses; (2) the presunption of innocence in favour of the
accused, a presunption certainly not weakened by the fact that
he has been acquitted at his trial; (3) the right of the accused
to the benefit of any doubt; and (4) the slowness of an
appel late Court in disturbing a finding of fact arrived at by a
Judge who had t he advantage of seeing the w tnesses.”

In State of MP. v. Bacchudas alias Balram and others[12], after
referring to Bhagwan Singh v. State of M P.[13] and ot her
pronouncenents, it has been stated that the principle to be followed
by the appellate court considering the appeal against the judgnent of
acquittal is to interfere only when there are conpelling and
substantial reasons for doing so. |If the inpugned judgnent is clearly
unreasonable and relevant and convincing material s have been
unjustifiably elimnated in the process, it is a conpelling reason for
i nterference.

In State of Rajasthan through Secretary, Home Departnent v. Abdu

Mannan[ 14], this Court has stated that when an accused is acquitted of
a crimnal charge, a right vests in himto be a free citizen and this
Court is very cautious in taking away that right. The presunption of
i nnocence of the accused is further strengthened by the fact of
acquittal of the accused under our crinminal jurisprudence. The courts
have held that if two views are possible on the evidence adduced in
the case, then the one favourable to the accused, may be adopted by
the court. However, this principle nust be applied keeping in view
the facts and circunstances of the case and the thunb rule is whether
the prosecution has proved its case beyond reasonabl e doubt. If the
prosecuti on has succeeded in discharging its onus, and the error in
appreci ation of the evidence is apparent on the face of the record,
then the court can interfere in the judgnent of acquittal to ensure
that the ends of justice are net. This is the linchpin around which
the adninistration of crimnal justice revol ves.

In State of Rajasthan v. Shera Ram alias Vishnu Dutta[l1l5], after
survey of the earlier pronouncenents, it has been observed that there
is avery thin but a fine distinction between an appeal against
conviction on the one hand and acquittal on the other. The
preponderance of judicial opinion of this Court is that there is no
substantial difference between an appeal against conviction and an
appeal against acquittal except that while dealing with an appea
agai nst acquittal, the Court keeps in view the position that the
presunpti on of innocence in favour of the accused has been fortified
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by his acquittal and if the view adopted by the High Court is a
reasonabl e one and the conclusion reached by it had its grounds well
set out on the materials on record, the acquittal my not be
interfered with. Thus, this fine distinction has to be kept in nmind
by the Court while exercising its appellate jurisdiction. The golden
rule is that the Court is obliged and it will not abjure its duty to
prevent niscarriage of justice where interference is inperative and
the ends of justice so require and it is essential to appease the
judi ci al consci ence.

Keeping in view the aforesaid principles, we proceed to analyse the
reasons ascribed by the High Court while recording the acquittal. In
the case of Lal Chand @Ram Niwas, the H gh Court has opined that
t hough he was naned al ong with other persons who constituted a group
of 25-26 persons and had surrounded the house of Purshottam yet none
of the witnesses had nentioned that he had gone on the roof of the
house or danmmged the roof and, therefore, his participation in the
crime appears to be doubtful. While addressing the conviction
relating to Revdi Lal, the H gh Court has noticed that the only
evi dence against himis that he had gone to the house of Purshottam
and thrown stones, but no other w tnesse has nanmed hi mbarring Ram al

PW2. The High Court has found that in all possibility, there was
exaggeration or enbellishnent and, accordingly, given him benefit of
doubt. Dwelling upon the conviction of Ghanshyam the Division Bench
has observed that the allegations against himare omibus in nature
and do not inspire confidence and, accordingly extended benefit of
doubt. On simlar analysis, Radhey Shyam s/o Prahlad, Mangi Lal and
Babu Lal S/ o Dev Lal have been extended the benefit of doubt. As far
as Mohan Lal is concerned, the High Court perceived that there are
material contradictions in the evidence of the witnesses pertaining to
the invol verrent of Mhan Lal and, hence, felt that it was not safe to
convict him and, accordingly, on proper scrutiny of the evidence, gave
himthe benefit of doubt. Applying the principles laid domm by this
Court in the aforesaid authorities, it is very difficult to hold that
there are 'substantial and conpelling reasons’, 'good and sufficient
grounds’, 'very strong circunstances’', ’'distorted conclusions’ or
"glaring nistakes’, and the prosecution has discharged the onus and,
therefore, we are of the considered opinion that the view expressed by

the H gh Court does not suffer from any such infirmty. We are
inclined to think that the approach of the High Court cannot be said
to be totally inplausible. It has taken note of the involvenent of

number of persons and, after filtering the grain fromthe chaff and on
due consideration of the material on record, has extended the benefit
of doubt to the accused persons who have been acquitted. Thus, we are
not di sposed to dislodge the conclusions arrived at by the High Court
in recording the acquittal

The next issue that energes for consideration is whether the High
Court has fallen into error by comruting the death sentence to that of
life inprisonment. The High Court, while dealing with the Death
Ref erence, has opined that when specific overt acts have not been

attributed and sinilarly placed accused persons have been given life
sentence and Ram Narayan, who had engineered the incident, has
breathed his last, it would not be appropriate to inpose death

sentence. The Hi gh Court has observed that the three sons of Ram
Narayan had been awarded death sentence and the other tw are
villagers and in the backdrop of the situation, there were mitigating
factors for commutation of the sentence

Apart fromthe reasons ascribed by the Hgh Court, we think it
apposite to consider the circunstances whether in the present case,
death sentence is warranted. In Bachan Singh v. State of Punjab[16],
the Constitution Bench has held as follows: -

"A real and abiding concern for the dignity of human life
postul ates resistance to t aki ng a life t hr ough | aw s
instrumentality. That ought not to be done save in the rarest of
rare cases when the alternative option is unquesti onabl y
forecl osed. "
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In Machhi Singh and Others v. State of Punjab[17], the Court, after
stating the feeling of the comunity and its desire for self
preservation, expressed that in every case, the community does not
desire to withdraw the protection of self preservation by sanctioning
the death penalty. It may do so in "rarest of rare cases" when its
col l ective conscience is so shocked that it would expect the holders
of the judicial power centre to inflict death penalty irrespective of
their personal opinion as regards the desirability or otherw se of
retaining death penalty. After so stating, the three-Judge Bench
cull ed out the propositions envisaged from Bachan Singh's case which
are as follows: -

"(i) The extrene penalty of death need not be inflicted except

in gravest cases of extrene cul pability.

(ii) Before opting for the death penalty the circunstances of
the 'offender’ also require to be taken into consideration al ong
with the circunstances of the 'crime’.

(iii) Life inprisonnent is the rule and death sentence is an
exception. In other words death sentence nmust be inposed only
when life inprisonment appears to be an altogether inadequate
puni shment having regard to the relevant circunstances of the
crime, and provided, and only provided, the option to inpose
sentence of inprisonment for life cannot be conscientiously
exerci sed having regard to the nature and circunstances of the
crime and all the rel evant circunstances.

(iv) A balance sheet of aggravating and mitigating circunstances
has to be drawn up and in doing so the mtigating circunstances
have to be accorded full weightage and a just balance has to be
struck between the aggravating and the nitigating circunstances
before the option is exercised."

In Haresh Mhandas Rajput v State of Mharshtra[18], the Bench
referred to the principles in Bachan Singh (supra) and Machhi Singh
(supra) and proceeded to state as follows: -

" "The rarest of the rare case" cones when a convict would be a
menace and threat to the harnonious and peaceful coexistence of
the society. The crinme may be heinous or brutal but may not be
in the category of "the rarest of the rare case". There nust be
no reason to believe that the accused cannot be refornmed or
rehabilitated and that he is likely to continue crimnal acts of
viol ence as would constitute a continuing threat to the society.
The accused may be a nenace to the society and would continue to
be so, threatening its peaceful and harnoni ous coexi stence. The
manner in which the crine is conmtted nust be such that it rmay
result in intense and extrene indignation of the community and
shock the collective conscience of the society. Were an accused
does not act on any spur-of-the-nmonment provocation and indul ges
hinself in a deliberately planned crime and meti cul ously
executes it, the death sentence may be the nost appropriate
puni shrent for such a ghastly crine. The death sentence may be
warranted where the victins are innocent children and helpless
wonen. Thus, in case the crime is coimmitted in a nost cruel and
i nhuman manner which is an extrenely brutal, gr ot esque,
di abolical, revolting and dastardly nmanner, where his act
affects the entire noral fibre of the society e.g. crinme
committed for power or political anbition or indulging in
organised crimnal activities, death sentence should be awarded.
(See C. Muniappan v. State of T.N.[19], Dara Singh v. Republic
of India[20], Surendra Koli v. State of U P.[21], Mhd. Mannan
v. State of Bihar[22] and Sudamv. State of Mharashtra[23].)"

In Ram Pal v. State of U P.[24], a two-Judge Bench took note of the



fact that there has been termination of life of nunmber of people and
opi ned that the nunber of deaths cannot be the sole criterion for

awar di ng the maxi num puni shnent of death. It further ruled that while
in a given case, death penalty nmay be the appropriate sentence even
for a single nurder, it would not necessarily nmean that in every case
of multiple nurders, death penalty has to be the normal rule. The
Court took note of the guidelines stated by the Constitution Bench in
the case of Bachan Singh (supra), the aggravating circumstances and
the mtigating circunstances postul ated therein and opined that the
i nci dent had taken place as a sequel to the nurder of close relative
of the appellant and the other principal accused which was suspected
to have been committed by the menbers of the victinsg’ famly. The two-
Judge Bench expressed the view that the circunstance could be treated
as a circumstance which anobunted to a provocation from the victim
side. That apart, the two-Judge Bench observed that the appellant

therein was sinmlarly placed with the other accused persons who had
been i nposed sentence for life inprisonment and further, they had
spent nearly seventeen years in custody.

35. In the present case, as we notice fromthe factual matrix, the crine
had taken place because Ram Narayan had suspected that the accused
persons were responsible for extinguishing the Iife spark of his son
It is also seen that simlarly placed persons have been inposed Ilife
sentence. Quite apart fromthat, all the accused persons have al nost
spent thirteen years in custody. Regard being had to the totality of

the circunmstances, it cannot be said that inprisonment for life is
i nadequate and the circunstances are so grave that it <calls for a
death sentence. Wen we adjudge the whole scenario in proper

perspective, we are inclined to think that it is not a case which can
be treated to be a case of extrene culpability and there is no other
option but to inpose death penalty. Thus, we do not find any error in
the decision of the Hi gh Court by which it has commuuted the death
sentence to life inprisonnent.

36. Consequently, the appeal filed by the accused-appellants and the
appeals filed by the State for enhancenent of penalty and reversal of
the judgment of acquittal rendered in favour of the accused persons
are disnissed

[K. S, Radhakri shnan]

\ew Dol i [ Di pak M sra]
w i;
April 22, 2013.
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