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UPON hearing counsel the Court made the follow ng

CORDER

Heard | earned counsel for the parties.

Al'l the parties have agreed that Detenue No.18-Javed Akhtar Abbas
Code Arslan, Detenue No.33- Mhd. Shaban Code Abu Ali and Det enue No. 45-
Mohd. Syed Khan, have been already deported. In view of this, no further order
is required to be passed in this wit petition relating to the said persons.
It has been stated in the affidavit filed on behalf of the State of
Jammu and Kashmir that recommendations for deportation in respect of
foll owi ng nine persons have been already sent to Governnent of India:-

Det enue No. Nane of Detenue
1 Mohd. Ashraf (Arif Chaudhary @ Cobra)
5 Sof i Jamal Code Mushtaq
8 Shabir Ahnmed code Lakman
12 Sajjad Sajid Khan
14 Qasi m Mehnood Code Mbhsin Khan
15 Sajad Ali Jat Code Saj ad Bhat
25 Mohd. Abdul | ah @ Abda Mur ad
27 Tariq Abdul l ah Lohar @ Abu Sanana
30 Shahid Latief Code Chota Shahid
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In the affidavit filed on behalf of the Union of India, it has been
stated that no recommendati on whatsoever in relation to the aforesaid persons
has been received. The Chief Secretary, the State of Jammu and Kashmir is
hereby directed to see that fresh recomendation is nmade to the Governnent
of Indiain relation to the aforesaid nine persons for deportation in such a
manner so that the same reaches Home Secretary, Governnent of India, |atest
by 15th Cctober, 2007

So far as detenue no. 11, Raza-ul-Hag Awan, s/o Ahmed Din Awan
is concerned, it has been stated on behalf of the State that against this detenue
case was instituted in the month of Septenber, 2005, and the maxi num
sentence that could be awarded is two years. It has been stated that the
detenue renmmined in custody for a period of about twelve and a half years as he
was arrested on 20th October, 1994 and since that day he is in custody. In the
mont h of Septenber, 2005 also he was in custody and is continuing in custody
even today. Thus after the institution of the case the detenue is going to
compl ete period of two years custody only after two days. It has not been
stated by any of the parties that the detenue has been convicted. It has been
stated that case against this detenue is pending before the Sessions Judge,
Anantnag, arising out of F.1.R No.09/05, Police Station CIK, under Section
E& MCO, 4-ESA, 7/25 A A. As the naxi num sentence that coul d be awarded
for the offence all eged woul d be conpleted only after two days, i.e., on 30th
Sept enber, 2007 and he is not required to be in custody in any other matter, we
are of the viewthat in the special facts of the present case, continuance of his
prosecuti on woul d be an abuse of process of court although ordinarily this can
not be a
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ground for quashing the prosecution and may at the hi ghest be a ground for
grant of bail which in exceptional circunstances, keeping in mnd antecedents
of the accused, may not be even a ground for grant of bail. Special ground in
the present case is that if detenue is released on bail, he being foreigner, can not
be allowed to stay in India any further, nay have to be deported and
subsequently in bringing himback to India for trial, ot of conplications my

arise. This being the position, it would be just and expedi ent to quash
prosecution of this detenue, accordingly, his prosecution is hereby quashed.

In relation to detenue no. 20, Mdhd. Usman Shei kh @Abu Sanad, it
has been stated in the affidavit filed on behalf of the detenue that he was
arrested on 25th June, 2002, and has remained in jail for a period of nore than
five years. It has been further stated that till the date of swearing of the
affidavit, i.e., 27th April, 2007, the detenue was never produced in any Court.
The aforesaid statenent nade in the affidavit has not been disputed by the State



of Jammu and Kashmir. The chart filed along with the affidavit, sworn on 10th
Sept enber, 2007, shows that this detenue was in custody in FIR No.172/02
under Section 3/4 POTA, 14 FA, Police Station Bijbehara and he is under
detention in Central Jail, Sangroor, within the State of Punjab. It is unfortunate
that in the affidavit filed on behalf of the State, it has nowhere been stated that
copy of the first information report was sent to any Court. Fromthis, we have
no option, but to presune that no copy of the first information report was sent
to Court; as such, we have no difficulty in coming to the conclusion that no case
is pending for trial against the detenue. In view of this, the aforesaid case
i nstituted agai nst the detenue
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at the police station is quashed. In these circunstances, the State is obliged to
recomend case of the detenue for deportation

So far as detenue no. 44, Mhd. Farooq Raja, S/o Mbhd. Sheir is
concerned, it has been stated in the affidavit filed on behalf of the detenue that
he was arrested on 19th April, 1995, has remained in jail for a period of nore
than twel ve years in spite of the fact that the naxi num sentence that could
have been awarded for the offence alleged is two years. These facts have been
admtted in the affidavit filed on behalf of the State of Jammu and Kashnir. The
case agai nst the detenue, arising out of F.I1.R No.3 of 2004, is pending in the
Court of Judicial Magistrate, Kupwara, within the State of Jamu and Kashmr
As the detenue has already served the maxi num period of sentence, for the
reasons assigned in relation to detenue no. 11, we are of the viewthat it would
be just and expedient to quash his prosecution. Accordingly, prosecution of
the aforesaid detenue in the said case is hereby quashed.

In relation to detenue no. 47, Qudrat Ul ah @ Masood, it has been
stated in the affidavit filed on behalf of the detenue that he was arrested on 20th
Cct ober, 1994, has renmined in custody for a period of nore than twelve and a
hal f years, nade accused in two cases and in each one of them the naxinmum
sentence that could be awarded is two years, therefore, even if sentences are
awar ded consecutively, the maxi mum period for which this detenue was
required to remain in custody would be four years. So far the State is
concerned, these facts have not been disputed. The two cases arising out of
F.1.R No.172 of 1994, Police Station, Kanachak and F.1.R No.06 of 2004, Police
Station ClIK, are pending against the detenue in the Court of 3rd Additiona
Sessi ons Judge, Janmu. In view of the fact
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that the detenue has already served out the maxi num period of sentence, even
i f awarded consecutively in the aforesaid two cases, for the reasons stated in
relation to detenue no. 11, we are of the viewthat it would be just and
expedi ent to quash prosecution of this detenue. Accordingly, we hereby quash
prosecution of the detenue in the aforesaid two cases.

The Chief Secretary, State of Janmmu and Kashmir is, accordingly,
directed to see that recommendation is made to the Central Governnent for
deportation of detenue nos. 11, 20, 44 and 47 in such a manner so that
comruni cation is received by the Hone Secretary, Governnment of |ndia by 31st
Cct ober, 2007.

The Union of India is directed to take the final decision upon the
recomendati ons made by the State Government in relation to the aforesaid
thirteen detenues by 12th Decenber, 2007, and file an affidavit to this effect
within the sane time before this Court.

Put up this matter on 14th Decenber, 2007

In relation to the remaining 39 persons, the petitioner is directed to
prepare a fresh chart show ng thereunder, detenue nunber, nane, parentage
and address of detenue, nunber of pending case, designation and station of the
of ficer before whomcase is pending and nane of the jail in which detenue is
| odged. It nmay be clarified that if at one station cases of nore than one detenue
are pending, in the chart they may be shown at one pl ace.

For considering the cases of the said 39 detenues, place the matter on
8th Cctober, 2007.

Let copies of this order be nade over to the petitioner, |earned
counsel appearing on behalf of the Union of India as well as the State of Jamu
and Kashmir
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by 1st Cctober, 2007. Copies of this order may be sent by fax as well to the Chief
Secretary, State of Jammu and Kashmir and Hone Secretary, Government of



India for the needful.

[ Al ka Dudeja ] [ On Prakash ]
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