I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 5267 OF 2010

Papi a Mukherjee .. Appel l ants

ver sus

Uni on of India and others .. Respondent s

ORDER

The appel | ant was inducted into the service of the Posta
Departmment as EDMC/ Packer. Her services were termnated by an order
dated 31.12.2013.

Dissatisfied with the order of ternmination, the appellant
approached the Central Administrative Tribunal, Calcutta Bench
(hereinafter referred to as the 'Tribunal’), by filing Original
Application No. 27 of 2004. The above Oiginal Application was partly
all owed by the Tribunal on 22.3.2005. In this behalf, it wuld be
pertinent to mention, that the prayer of the appellant for setting
aside the ternmnation order dated 31.12.2013 was not accepted. Be
that as it may, the Tribunal required the nane of the appellant be
wait-listed so as to be considered for enploynent, as and when a
vacancy was avail abl e. The above consideration of the claim of the
appel I ant stands recorded by the Tribunal in paragraphs 4 and 5 of its
order dated 22.3.2005, which are reproduced hereunder

"4, However, the fact remains that the applicant is working
for nmore than 3 years on provisional basis as ED MJ Packer and
the DGP&T letter dated 18.5.79 and circular dated 30.12.99
enj oi ns upon the dept. to keep her name in the waiting |list of
the ED agents discharged from service and to offer them
alternative enpl oyment as and when the vacancy is available and
her turn cones. Clause 2 of that letter reads as under:-

"Efforts should be nmade to give alternative enploynent to
the ED Agent appointed provisionally and subsequently
di scharged fromthe service due to adm nistrative reasons

if at the tine of discharge they had put in not less than 3
years, continuous approved service. In such cases their
names should be included in the waiting Iist of ED Agents
di scharged from service prescribed in the letter No. 43-
4/ 77 EN dated 23.3.79."

5. In view of the above discussions given by the DG & T the
respondents are required to be directed to enter the name of the
applicant in the waiting Iist of ED Agents in ternms of the said
letter and to offer her enploynent as and when the vacancy is
avail able and her turn in the waiting list arises. For this



reason while upholding the termnation order and rejecting the
O A to that extent | direct the respondents to abide by the
direction given in the above nentioned letter of the DGP & T and
to enter her nane in the waiting list of the ED Agents and offer
her enpl oynent as and when the vacancy is available and her turn
inthe waiting |list cones."

The Union of India as also the Postal Departnent, inmpugned
the order passed by the Tribunal in Original Application No. 27 of
2004 before the Hi gh Court at Calcutta, by filing WP.C.T. No. 35 of
2006. A Division Bench of the Hgh Court, having considered the
merits of the claimraised by the Union of India as also the Posta
Department, dism ssed the above wit petition on 6.2.2006

A Review Petition (RV.WT. No. 2145/2006) was thereafter
filed by the Union of India and the Postal Departnent. Wi | e
considering the aforesaid review petition, a different Division Bench
of the High Court felt, that there was an error apparent on the face
of the record requiring re-determ nation of the controversy. In the
above view of the nmatter, the Hgh Court, by its order dated
7.5.2009, set aside even the direction issued by the Tribunal
requiring the Union of India and the Postal Departnment to place the
nane of the appellant in the waiting list of ED agents. For the above
determ nation, the High Court recorded the followi ng consideration

"After hearing the |earned counsel for the parties and after
going through the circular and the appointnent letters issued by
the Union of India to the respondent which the respondent did
not dispute, it appears that several appointnents letters were
given to the respondent but there was no continuity in service.
In view of such fact, the respondent could not be held to be
continuously in service for three years so as to get the benefit
of re-enploynment or remaining in the waiting list in as nuch as
the broken spells of service aggregating three years or nore
cannot be taken into consideration. W do not find any reason to
call for the Attendance Register at this stage as suggested by
M. Bhattacharya, the | earned Advocate for the respondent for
the sinple reason that it is not her case that she got her
salary continuously for nore than three years nor did she ever
allege that in spite of working for continuously period of nore
than three years, no salary was given to her for some tine
al t hough she wor ked conti nuously.

We, therefore, find that there was an error apparent on the face
of the record in the order of the Division Bench by which the
Division Bench overlooked that the respondent was not in
continuous service for three years so as to get the benefit of
the circular mentioned in the order."

The order passed by the H gh Court in review was assailed
by the appellant before this Court through Special Leave Petition
(CGivil) No.23730 of 2009. This Court issued notice on 1.10.2009. Even
t hough, the respondents stood served, none has entered appearance on
behal f of the respondents. Once again, in order to solicit the
presence of the respondents, this Court vide its order dated 16. 4. 2010
granted permission to the appellant to serve the Central Agency.
Despite the service on the Central Agency, none has appeared on behal f
of the respondents. Fed up with the respondents absence, this Court
eventual ly granted | eave on 7.7.2010 and ordered expeditious hearing.
It is in the above circunstances, that the instant civil appeal has
been listed before this Court for final disposal

Even till now, the respondents are unrepresented. Even a



counter affidavit has not been filed on behalf of the respondents. W
have, therefore, no other alternative, but to proceed the respondents
ex-parte.

The only issue that requires our consideration is, whether
the Hi gh Court, while reviewing the order passed by a Division Bench
on 6.2.2006, was justified in setting aside the order of the Tribuna
requiring the name of the appellant to be placed in the waiting |1ist
of ED Agents, for consideration of fresh enploynent, as and when a
vacancy became avail able. The above determ nation at the hands of the
Tribunal cane to be interfered with through a review order passed by
the H gh Court, on the assunption that the appellant had not rendered
continuous service for three years, so as to get the benefit of re-
enpl oynent. A perusal of the inmpugned order (relevant portion whereof
has been extracted herei nabove) reveals, that the |earned counse
representing the appellant before the Hi gh Court, had pleaded with the
Hi gh Court, to call for the attendance register, where the appellant
had rendered service, so as to enable the Hi gh Court to determine the
veracity of the subnission advanced at the hands of the Union of India
and Postal Departnent. Despite the prayer made by the respondent
therein (appellant herein), the High Court, unilaterally and wthout
adverting to the factual position, set aside the inpugned order
wi t hout even exam ning the original record, sought at the behest of
the appellant. Such a deternination at the hands of the Hi gh Court is
clearly unacceptable in law, and for that matter, while adjudicating a
review petition.

For the reasons recorded hereinabove, we are fully
satisfied that the order passed by the Hi gh Court on 7.5.2009, while
reviewing the earlier order passed by a different Division Bench of
the H gh Court on 6.2.2006, deserves to be set aside. The same is
accordingly, hereby, set aside. The order of the Tribunal dated
22.3.2005 shall be given due effect, w thout further del ay.

The instant appeal is allowed in the aforesaid terns.

[ JAGDI SH SI NGH KHEHAR]

NEW DELHI ; J.
FEBRUARY 20, 2014. [S. A BOBDE]
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PAPI A MUKHERJEE Appel | ant (s)
VERSUS

UNION OF I NDI A & ORS. Respondent ( s)

Dat e: 20/02/2014 This Appeal was called on for hearing today.

CORAM :



HON BLE MR JUSTI CE JAGDI SH SI NGH KHEHAR
HON BLE MR, JUSTI CE S. A, BOBDE

For Appellant(s) M. S. K Bhattacharya, Adv.
M. N raj Bobby Paonam Adv.

For Respondent (s) None

UPON hearing counsel the Court made the follow ng
ORDER

The appeal is allowed in terns of the signed order.

| (Parveen Kr. Chaw a) | | (Phoolan Wati Arora)
| Court Master | | Assistant Registrar

[signed order is placed on the file]



