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| TEM NO. 115 COURT NO. 2 SECTI ON |
SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS

Crim nal Appeal No(s) . 2331/ 2010
RAJESH M R. Appel | ant (s)

VERSUS
UNION OF I NDI A & ORS. Respondent ( s)

(with appln. (s) for exenption fromfiling c/c of the inpugned
order and office report)

W TH

Crl.A No. 1449/2010
(Wth Ofice Report)

Date : 13/05/2015 These appeals were called on for hearing today.

CORAM :
HON BLE MR, JUSTICE T.S. THAKUR
HON BLE MR JUSTI CE R K. AGRAWAL
HON BLE MRS. JUSTI CE R BANUMATHI
For Appellant(s) Venki ta Subranonium T. R, Adv.
Sindhu T.P., Adv.
Raj endra Beriwal, Adv.
P. V. Dinesh, Adv.

SSES

M. A Venayagam Bal an, Adv.
For Respondent (s) R Bal asubr amani an, Adv.
Ni ranj ana Si ngh, Adv.
Sant osh Kumar, Adv.
. Pranav Kumar, Adv.
Ms. Anil Katiyar, Adv.
M. B.V.Bal ram Das, Adv.

SSES

UPON hearing the counsel the Court made the follow ng
ORDER

The appeals are disnissed in terns of the signed order
ture Not Verified

ally signed by
(Shashi Sar een)

i Sareen
2015. 06. 30
(Veena Khera)
Court Master Court Master
126 | ST
n

(Signed order is placed on the file)
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IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI' M NAL APPEAL No. 2331 CF 2010



RAJESH M R. ... Appel |l ant
Ver sus

UNION OF | NDI A AND ORS. ... Respondent

(Wth Crimnal Appeal No. 1449 of 2010)

ORDER
These appeal s arise out of an order dated 11.02.2010
passed by the Arnmed Forced Tribunal, Principal Bench, New
Del hi whereby Oiginal Application No.26 of 2009 filed by the
appel I ant has been dismi ssed thereby affirm ng his conviction
for an of fence puni shabl e under Section 302, Ranbir Pena

Code and sentence of life inprisonnent awarded to him

The appel I ant, it appears, was deput ed for Map
Readi ng Standard-1 between January, 2007 to March, 2007 at 28
Infantry Division Canp. A novenent order dated 16 th January,
2007 was issued to himin that regard. By another novenent
order dat ed 07. 01. 2007 seven ot her per sonnel wer e al so
detailed for the same course. Nai k Rat heesh Kumar was one of
t hose seven. The prosecution case is that on 19.03. 2007 at
around 8.00 P.M the appellant shot Nai k Rat heesh Kunmar by a

service rifle issued to the appellant. An FIR about the

incident was filed on 19.03.2007. Investigation was concl uded
by t he I nvesti gating of ficer PW 15 Sub- | nspect or Bashi r
Ahrred of Pol i ce Station, Kupwar a but t he appel | ant was

eventually tried by the Court Martial for the offence of

mur der puni shabl e under Secti on 302, RPC. At t he tria
bef ore t he Court Marti al, t he prosecution pl aced reliance
upon the deposition of PW1 Havi | dar Thormas T. Mat hew who

proved certain docunments relevant to the case. PW2 Naik

Sadagopan was exam ned as an eye-witness to the incident. So
al so, PW3 Haval dar C. Jayaseel an of Garrison Engi neer 874

engi neer work Section, PW4 Mjor M Venkatesh, PW Lance

Havi | dar D. Prasanath who was al so one of the seven personne



under goi ng the course and who was occupyi ng the same room as
t he deceased and t he appel | ant PW 6 Lance Havi | dar
D. Anbunaval an and PW8 Nai k K. Venkat aramana were all exam ned
as Wi t nesses to prove t he i nci dent . The prosecuti on in
addition relied upon the deposition of PW9 Nai k Subedar
S. K Konar’s according to whomthe accused had confessed his
guilt before him Reliance was al so placed by the prosecution
upon the report of the forensic science |aboratory to show
that EX. B-441/07 issued to the appellant had been fired from
and was in working condition and that the fired cartridge had
been fired fromthe said rifle.
On a careful appraisal of the evidence assenbled by the
prosecution, the Court Martial cane to the conclusiog t hat
the prosecution had successfully brought home the guilt of
t he appel | ant who was accordi ngly convi cted under Section
302, | PC and sent enced to under go i mpri sonnent for life.
Aggrieved, the appellant preferred Oiginal Application No.26
of 2009 before the Armed Forces Tribunal at New Del hi which
application as noticed earlier was heard and dism ssed by the
Tri bunal uphol ding the conviction of the appellant and the
sentence awarded to him The present appeal by special |eave
under Section 31(1) of t he Ar ed For ces Tri bunal Act
guestions the correctness of the aforenentioned judgnment and
order passed by the Tribunal and that passed by the Court
Marti al
W have heard | ear ned counsel for t he parties at
consi derabl e | engt h who have taken us through the record
including the order passed by the Tribunal and the deposition
of the witnesses examined at the trial. Fromt he evi dence on
record, the follow ng circunstances stand proved:
The appel |l ant was detail ed for undergoi ng Map readi ng
Cour se at 28, Infantry Di vi si on bet ween 19. 01. 2007 to

19. 03. 2007. In addition to the appellant there were seven



others including deceased Rateesh Kumar, Nai k K. Sadagopan

Havi | dar C. Jayaseel an, Lance Havi | dar D. Prasanth
Havi | dar D. Anbunaval an, Nai k Nai k Nat ar aj n and
K. Ventaranma were al so detailed for the same course

these personnel were living together in thi same barrack

the fateful day Lance Havil dar Abnunaval an briefed everyone

in the barrack about their respective duties. The deceased

according to PW2 Nai k Sadagopan declined to go for the duty

for which he was detail ed and conveyed his refusal to Lance

Havi | dar D. Anbunaval an. The deceased who was senior to the

appel I ant appears to have joined issues with the appellant

and told himthat if he (deceased) is ready to go for guard

duty even when he is senior to the appellant, there is no

reason why t he appel | ant shoul d ref use to do so. Thi s
according to PW2 Sadagopan | ed to some arguments between the

appel l ant and the deceased in Ml ayam whi ch the wi tnesses

coul d not understand. Lance Havil dar Anbunaval an ordered the

appel l ant and the deceased not to argue any nore on the topic

and or der ed t he appel | ant to pr oceed for duty as per
derai |l nent. This did not however stop the on-going argunent

bet ween the appellant and the deceased who kept on arguing

the issue till after about five mnutes the witnesses heard a

sound of arifle fire. According to PW2 Nai k Sadagoppan as

he heard the sound of fire and saw the appellant holding his

weapon in his hand he ran outside. The witness deposed t hat

the appellant was standing little ahead of his bed hol ding

his rifle straight in front. Sonetine |ater the w tness heard

someone talking in Tam | and sayi ng what have you done. He

accordingly inforned his officer who appears to have reached

at the spot alittle later. The witness goes on go state that

the accused was held by his arm The accused was saying to
Subedar "Galti Ho Gaya, Nashe Mein Tha, Maf Kar Do".

have committed a m st ake, I was dr unk, forgive nme) .

(1
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statement of PW3 Havildar C Jayaseelan is al so corroborative

of the above sequence of events. This witness has inter
alia stated that he saw the accused standing with hands up on

t he road wher e everyone had gat hered and of ficers wer e
enqui ring sonething fromthe appellant. The witness al so
stated that Lance Havil dar D. Anbunaval an had cone out running

and called himoutside the tel evision roomwhen he heard the

sound of fire from the room wher e t hey wer e st ayi ng. He
i mredi ately rushed to control the situation. The deposition

of PW5 Lance Havildar D.Prasanth al so suggests that the

wi tness had seen the appellant with his rifle in his hand

poi nting towards the body |ying on the ground. That the
appellant was little tense and was saying that he will commt
sui ci de and aski ng those around to | eave hi m al one. PW5 had

snatched the rifle from his hand.
Deposition of PW6 Lance Havildar D Anbunaval an and PW 7
Nai k Nat ar aj an and PW 8 Nai k K. Venat ar amma have al so
simlarly supported the sequence of events as narrated by the
prosecuti on. Pw 9 Nai k Subedar SK Konar has deposed about
the appel |l ant naki ng a confession before himand saying that
he had shot Rateesh Kuanr of his own unit.
The Tribunal has on the basis of the depgsitions of Dr.
Nazir Ahned and the report fromthe FSL concl uded that the
deceased had died of a gunshot injury and that the gun shot
had been fired from t he weapon i ssued to t he appel I ant.
Learned counsel for the appellant nade a variant attenpt to
argue that the findings recorded by the Court Martial and the
Tri bunal wer e agai nst t he wei ght of evi dence. He in
particul ar submitted that according to the prosecution case
two civilians were also present in the roomat the tine of
the incident but the prosecution had not exam ned t hem nor
of fered any explanation for the omission. He urged that the

official record regarding i ssue of the service weapon was



fudged and the Tribunal had failed to probe that aspect of

the matter. He further argued that the appellant was not in

t he room at the tine, t he deceased was ei t her shot or
committed suicide. He urged that the appellant was entitled

to benefi t of doubt as t he prosecution had not fully

established its the version
There is in our opinion no roomfor any interference
with the view taken by the court martial or the tribunal
The questions rai sed have been addressed by the court narti al
and so also by the Tribunal. The findings of fact recorded
by the court martial and the tribunal are concurrent as to
the credibility of the witnesses and the facts relevant to
the prosecution case. Re- apprai sal of the evidence on record
only to substitute the said findings by those that we may

7

arrive at falls outside the scope of appeal under Section

31(1) of t he Armed Force Tri bunal whi ch is limted to
subst anti al questi ons of | aw of gener al public i mportance

only. That apart, we do not see any perversity in t he
findings recorded by the court martial or the tribunal. The

evi dence on record in our opinion sufficiently establishes

that the appellant was present on the day of occurrence in

the barrack where the deceased was shot. The evidence al so

sufficiently proves t hat t he weapon used for killing t he
deceased was t he service weapon i ssued to the appellant.
That there was some altercation between the appellant on the

one hand the deceased on the other immediately before the

incident is also sufficiently proved. That the appellant was

seen hol ding the weapon near to the dead body of the deceased

fallen to ground is al so beyond doubt in the Iight of the

deposition of the witnesses. The confessi on nmade by the
appel | ant subsequent |y and t he expl anati on of fered by hi m
t hat he had committed a m st ake al so corroborates t he

sequence of events as projected by the prosecution



It was lastly cont ended by | ear ned counsel for t he
appel I ant that even though the appellant had used a service
weapon to shoot at the deceased, no case was nade out under
Section 302. He urged that the appellant and the deceased

were known to each other for nore than five years before the

i nci dent. There is no evidence to show that they had any
8
enmty with each other. He al so argued that the incident

appears to have happened in the heat of passion upon a sudden

quarrel between the appellant and the deceased on account of

r ef usal of t he appel | ant to go for guard duty whil e t he
deceased was trying to find fault with himfor doing so. He
submitted that the case nore appropriately fell under Section

304 Part | or 304 Part |l of |PC

The appel | ant does not appear to have rai sed any

contention touching the nature of the case either before the

court martial or before the High Court. There is, therefore,

no di scussion on that aspect in the inpugned judgnent. That
apart, t he evi dence shows t hat t he deceased was unar ned
wher eas the appellant was carrying his service weapon. There

is no evidence or suggestion to the effect that the appellant
and the deceased had a scuffle or that the argument had |ed
to any such scuffle. Mre inportantly, the evidence shows
that one of the two rounds fromthe weapon had hit the fl oor
whil e one had hit the neck of the deceased, |leading to his
i nst ant aneous death on the spot.
In the circumstance, it is difficult to see how the
gravity of the offence conmitted by the appellant could be
mtigated to convert t he of f ence from nurder to cul pabl e
honi ci de not anmounting to mnurder. The weapon used for the
commi ssion of the offence, the vital part of the body chosen
for the infliction of the injury on the deceased, the nunber

of shots fired and the circunstances in which the incident
9

took place | eaves no manner of doubt that the appellant had



intended to kill the deceased with the service weapon. e,
therefore, do not see any reason to alter the conviction of
the appellant from Section 302 to Section 304 (I).

In t he result, t hese appeal s fail and are, her eby,

di sm ssed.

(R BANUMATHI )

New Del hi ,
May 13th, 2015



