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Leave granted.
2. The sole question for consideration is, whether a suspect is
entitled to hearing by the revisional court in a revision preferred by the
conpl ai nant challenging an order of the Magistrate di smi ssi ng t he
conpl ai nt under Section 203 of the Crimnal Procedure Code, 1973 (for short
' Code’ ).
3. It is not necessary to set out the facts in detail. Suffice it
to say that Shail eshbhai Mhanbhai Patel, respondent no. 1, filed a
crimnal conplaint on 15.5.2004 in the Court of Chief Judicial Magistrate,
Surat (for short 'CIM) against Manharibhai Miljibhai Kakadia and Paresh
Lavjibhai Patel, appellants, alleging that they had pre- pl anned a
conspiracy; created forged docunments bearing signhatures of the conplainant,
his father and uncle, two sons of his uncle and his elder brother and have
used the said docunents as true and genuine by producing the sane before
the District Registrar, Cooperative Society, Nanpura, and by naking false
representation obtained registration of [|ndoregency Cooperative Housing
Society Linited and by doing so the accused (appellants) have caused
financial |oss and physical and nental agony to the conplainant and his
fam |y menbers and have deceived the conplainant and his fanmily nenbers by
obt ai ning huge financial advant age by t aki ng possessi on of t he
complainant’s property. It was, thus, alleged that the appellants have
conmmi tted of fences puni shabl e under Sections 420, 467, 468, 471 and 120-B
| PC.
4. The CIMin exercise of his power under Section 202 of the Code
by his order dated 18.6.2004 directed the enquiry to be made by the Police
I nspector, Unra Police Station, into the allegations made in the conplaint
and submt his report within thirty days therefrom
5. The Investigating Oficer investigated into the nmatter and
submitted 'C Summary Report. In the opinion of the Investigating Oficer
the disputes between the parties were of civil nature and no offence was
made out .
6. The CIM on 16.4.2005 accepted the 'C Summary Report subnitted



by the Investigating Oficer. That order has been challenged by the
Conpl ainant in a crimnal revision application filed under Section 397 read
with Section 401 of the Code in the CGujarat Hi gh Court.

7. The appellants having cone to know of the above crinina
revision application nade an application for joining them as party
respondents so that they can be heard in the matter.

8. On 5.8.2005, the Single Judge of the Gujarat H gh Court
di smi ssed the application made by the appell ants. It is from this order
that present appeal has arisen

9. We have heard M. Shyam Divan, |earned senior counsel for the
appel lants and Ms. Meenakshi Arora, |earned counsel for respondent no. 1.
10. M. Shyam Divan, |earned senior counsel for the appellants

argued that the plain | anguage of Section 401(2) of the Code entitles the
appel lants to be heard in the crimnal revision application filed by the
respondent no. 1 challenging the order of the CIM According to |earned
seni or counsel, appellants have a right to be heard in the revision
application filed by the conplainant as no order could be mde to the
prejudice of the accused or the other person unless he has had an
opportunity of being heard under Section 401(2) of the Code. It was
argued on behal f of the appellants that the result of acceptance of the
"C Summary Report is that crimnal proceedi ngs | aunched by the conplai nant
have cone to an end and iif the revision application preferred by the
conpl ainant is accepted, that would have the effect of revival of the
conmpl aint and setting the crimnal process back in notion which would be
definitely prejudicial to the appellants and before any such prejudicial
order is passed, the appellants ought to be heard. |In support of the above
contentions, |earned senior counsel relied upon decisions of this Court in
P. Sundarrajan and others v. R Vidhya Sekar[1l], Raghu Raj Singh Rousha v.

Shivam Sundaram Pronoters Private Linmted and another[2] and A N
Sant hanam v. K. El angovan[ 3].

11. M. Shyam Di van, |earned senior counsel would also argue that
expression, "in his own defence" in Section 401 (2) is a conprehensive

expression which also neans 'in defence of the order’ wunder challenge in
revisional jurisdiction. Learned senior counsel submitted that "prejudice"
may cover w de range of situations and nust be considered in wder sense.
Section 401 does not nake any distinction between pre-process stage and
post - process stage. Sub-section (2) of Section 401 is applicable regardless
and whet her or not process has been issued under Section 204 of the Code.

12. It was also submtted on behalf of the appellants that
cogni zance had been taken by the CIM Cogni zance is not equivalent to
i ssuance of process; it is taken prior to issuance of process. Cognizance
is taken at the initial stage when the Mgistrate applies his judicial mind
to the facts nentioned in the conplaint or to the police report or upon
information received from any other person that an offence has been
committed. In this regard, reliance was placed on Jamuna Singh and others
v. Bhadai Sah[4] , Kishun Singh and others v. State of Bihar[5] and State
of Karnataka and another v. Pastor P. Raju[6].

13. Ms. Meenakshi Arora, |earned counsel for the respondent no. 1,
on the other hand, stoutly defended the order of the Hi gh Court. She would
argue that since CIM had not taken cognizance of the offence, t he
appel l ants have no role to play at any stage prior to issuance of process.
She referred to certain provisions, including Chapters XV, XV and XV
and al so Sections 156, 173, 190 and 202 of the Code. Learned counsel for
the respondent no. 1 argued that since the subject revision petition had
been filed by the respondent no. 1 against the dismissal of the conplaint
at a pre-cogni zance stage, the appellants do not have any right of hearing
under the provisions of Section 401(2) of the Code. In this regard, the
| earned counsel placed reliance on Chandra Deo Singh v. Prokash Chandra
Bose and another[7], Snt. Nagawwa v. Veeranna Shivalingappa Konjalgi and
others[ 8], Adalat Prasad v. Rooplal Jindal and others[9] and Mhd. Yousuf
v. Afaq Jahan (Snt.) and another[10].

14. Learned counsel for the respondent no.1 also relied upon
deci sions of Punjab and Haryana Hi gh Court, Madhya Pradesh H gh Court and
Gujarat H gh Court in support of her subm ssion that accused has no right
of hearing under Section 401(2) in a revision against an order by which a
conmpl ai nt has been dism ssed by the Magistrate under Section 203 of the
Code. She relied upon @Qurdeep Singh v. State of Haryana[ll], Panatar
Arvindbhai Ratilal v. State of Gujarat and others[12], Ratanlal Soni V.
Kai | ash Narayan Arjariya[13]. She also relied upon a decision of Delhi High



Court in Tata Mdtors Linmited v. State (Ciminal Revision Petition No.
16/ 2008 and Crim nal LPA 4301/2008) decided on 12.2.2009 wherein decision
of this Court in Raghu Raj Singh Rousha2 has been distinguished.

15. Learned counsel for the respondent no. 1 would subnmt that
decision of this Court in P. Sundarrajanl was not applicable to the fact
situation of the present case inasnuch as in that case, the accused were
party in the revision petition whereas in the subject revision the
appel I ants have not been allowed to be inpleaded as party respondents and
the i mpugned order has been passed on the application for inpleadnent.
While referring to A N SanthananB, |earned counsel for the respondent no.
1 submtted that this case too was not applicable to the facts of the
present case as in that case the conplainants were exam ned under Section
200 of the Code whereas in the present case the CJM has accepted the 'C
Summary Report under Section 173 after the investigation was done by the
pol i ce.

16. In order to appreciate the rival subm ssions, sonme of the
provi sions of the Code need to be referred to. Section 156 deals wth
Police OFficer’'s power to investigate cognizable case. It reads as foll ows:

"S. 156. Police Oficer’s power to investigate cogni zabl e case.
- (1) Any officer in charge of a police station may, w thout the
order of a Magistrate, investigate any cogni zable case which a
Court having jurisdiction over the local area within the linits
of such station would have power to inquire into or try under
the provisions of Chapter Xl II

(2) No proceeding of a police officer in any such case shall at
any stage be called in question on the ground that the case was
one which such officer was not enpowered under this section to
i nvestigate.

(3) Any Magistrate enpowered under Section 190 may order such
an investigation as above nentioned."

17. Section 190 falls in Chapter XIV and reads as under
"S. 190. Cognizance of offences by Magistrates. - (1) Subject to
the provisions of this Chapter, any Magistrate of the first
class, and any Magistrate of the second class specially
enpowered in this behalf under sub- section (2), my take
cogni zance of any of fence-

(a) upon receiving a conplaint of facts which constitute such
of f ence;

(b) upon a police report of such facts;

(c) upon information received from any person other than a
police officer, or upon his own know edge, that such offence has
been commi tt ed.

(2) The Chief Judicial Mgistrate may enpower any Magistrate of
the second class to take cogni zance under sub-section (1) of
such offences as are within his conpetence to inquire into or

try. "
18. Chapter XV of the Code deals wth t he conpl aints to
Magi strates. It has four Sections, 200 to 203, which read as under :
"S. - 200. Examination of Conplainant.-- A Magistrate taking

cogni zance of an offence on conplaint shall exam ne upon oath
the conpl ai nant and the witnesses present, if any, and the



subst ance of such examination shall be reduced to witing and
shal | be signed by the conpl ai nant and the wi tnesses, and also
by the Magistrate:

Provi ded that, when the conplaint is nade in witing, the
Magi strate need not examine the conplai nant and the w tnesses-

(a) If a public servant acting or purporting to act in the
di scharge of his official duties or a court has nade the
compl aint; or

(b) I'f the Magistrate makes over the case for inquiry, or tria
to anot her Magi strate under section 192

Provided further that if the Magi strate makes over the case to
anot her Magistrate under section 192 after examning the
compl ai nant and the wi tnesses, the |latter Magistrate need not
re-exanmi ne them

S. 201. Procedure by Mgistrate not conpetent to t ake
cogni zance of the case.- |If the conplaint is made to a
Magi strate who is not conpetent to take cognizance of the
of fence, he shall, -

(a) If the conmplaint is in witing, return it for presentation
to the proper court with an endorsenment to that effect;

(b) If the complaint is not in witing, direct the conplainant
to the proper court.

S. 202. Postponenent of issue of process.-- (1) Any Magistrate,
on receipt of a conmplaint of an offence of which he is
aut hori sed to take cogni zance or which has been nmde over to
hi m under Section 192, nmay, if he thinks fit, and shall, in a
case where the accused is residing at a place beyond the area
i n which he exercises his jurisdiction postpone the issue of
process agai nst the accused, and either inquire into the case
hinself or direct an investigation to be mde by a police
officer or by such other person as he thinks fit, for the
pur pose of deciding whether or not there is sufficient ground
for proceeding:

Provided that no such direction for investigation shall be
made-

(a) Were it appears to the Mugistrate that the offence
compl ained of is triable exclusively by the Court of Sessions;
or

(b) Where the conplaint has not been made by a Court, unless
the conpl ai nant and the witnesses present (if any) have been
exam ned on oath under section 200.

(2) In an inquiry under sub-section (1), the Magistrate may, if
he thinks fit, take evidence of w tness on oath:

Provided that if it appears to the Magistrate that the offence



compl ained of is triable exclusively by the Court of Session,
he shall call upon the conplainant to produce all his w tnesses
and exani ne t hem on oat h.

(3) If an investigation under sub-section (1) is nmade by a
person not being a police officer, he shall have for that
investigation all the powers conferred by this Code on an
officer in charge of a police station except the power to
arrest w thout warrant.

S. 203. Disnmissal of conplaint.-If, after considering the
statenments on oath (if any) of the conplainant and of the
wi tnesses and the result of the inquiry or investigation (if
any) under Section 202, the Magistrate is of opinion that there
is no sufficient ground for proceeding, he shall dismss the
complaint, and in every such case he shall briefly record his
reasons for so doing."

19. Chapter XVl of the Code has Sections 204 to 210. Section 204

deals with the issuance of process by the Magistrate. The process is issued

by the Magistrate if 1in his opinion there is sufficient ground for

pr oceedi ng.

20. Section 210 provides for procedure to be foll owed when there i

conmpl ai nt case and police investigation in respect of the sane offence. I

reads as under:
"S. 210. Procedure to be foll owed when there is a conpl aint case
and police investigation in respect of +the sane offence.-(1)
When in a case instituted otherwise than on a police report
(hereinafter referred to as a conplaint case), it is mde to
appear to the Magistrate, during the course of the inquiry or
trial held by him that an investigation by the police is in
progress in relation to the offence which is the subject-matter
of the inquiry or trial held by him the Magistrate shall stay
the proceedings of such inquiry or trial and call for a report
on the nmatter from the police of ficer conducti ng t he
i nvestigation.

S
t

(2) If areport is nmade by the investigating police officer
under Section 173 and on such report cognizance of any offence
is taken by the Magi strate agai nst any person who is an accused
in the conplaint case, the Magistrate shall inquire into or try
together the conplaint case and the case arising out of the
police report as if both the cases were instituted on a police
report.

(3) If the police report does not relate to any accused in the
compl aint case or if the Magistrate does not take cogni zance of
any offence on the police report, he shall proceed with the
inquiry or trial, which was stayed by him in accordance wth
the provisions of this Code."

21. Section 397 of the Code enpowers the High Court or the Sessions
Judge to call for and examine the record of any proceeding before any
inferior court situate within its or his local jurisdiction for the purpose
of satisfying itself or hinself as to the correctness, legality or
propriety, inter alia, of any order passed by such inferior court. The
powers of revision are concurrent with the Hgh Court and the Sessions
Judge. By virtue of Section 399, the Sessions Judge may exercise all or any
of the powers which may be exercised by the H gh Court under sub-section



(1) of Section 401 and while doing so the provisions of sub-sections
(2),(3),(4) and (5) of Section 401 apply to such power as far as possible.
Section 401 deals with H gh Court’s power of revision and it reads as
follows :

"S. 401. High Court’s powers of revision.-(1) In the case of
any proceeding the record of which has been <called for by
itself or which otherwise cones to its know edge, the High
Court may, in its discretion, exercise any of the powers
conferred on a Court of Appeal by sections 386, 389, 390 and
391 or on a Court of Session by section 307 and, when the
Judges conposing the Court of revision are equally divided in
opi nion, the case shall be disposed of in the nmanner provided
by section 392.

(2) No order under this section shall be nade to the prejudice
of the accused or other person unless he has had an opportunity
of being heard either personally or by pleader in his own
def ence.

(3) Nothing in this section shall be deemed to authorise a
H gh Court to convert a finding of acquittal into one of
convi cti on.

(4) Wiere under this Code an appeal lies and no appeal is
brought, no proceeding by way of revision shall be entertained
at the instance of the party who coul d have appeal ed.

(5) Were under this Code an appeal lies but an application
for revision has been nmade to the Hi gh Court by any person and
the H gh Court is satisfied that such application was nade
under the erroneous belief that no appeal lies thereto and that
it is necessary in the interests of justice so to do, the High
Court may treat the application for revision as a petition of
appeal and deal with the sane accordingly.”

22. In light of the above provi si ons, t he question for
consi deration before us is to be exani ned.
23. Section 202 of the Code has tw n objects; one, to enable the

Magi strate to scrutinize carefully the allegations made in the conplaint
with a viewto prevent a person naned therein as accused from being called
upon to face an unnecessary, frivolous or neritless conplaint and the
other, to find out whether there is sone material to support t he
al l egations nade in the conplaint. The Magi strate has a duty to elicit al
facts having regard to the interest of an absent accused person and also to
bring to book a person or persons agai nst whomthe al | egati ons have been
made. To find out the above, the Magistrate hinmself may hold an inquiry
under Section 202 of the Code or direct an investigation to be nade by a
police officer. The disnissal of the conplaint under Section 203 is without
doubt a pre-issuance of process stage. The Code does not pernit an accused
person to intervene in the course of inquiry by the Mgistrate under
Section 202. The legal positionis no nore res integra in this regard.
More than five decades back, this Court in Vadilal Panchal v. Dattatraya
Dul aji Ghadi gaonker and another[14] with reference to Section 202 of the
Crimnal Procedure Code, 1898 (corresponding to Section 202 of the present
Code) held that the inquiry wunder Section 202 was for the purpose of
ascertaining the truth or falsehood of the  conpl aint, i.e., for
ascertai ni ng whet her there was evidence in support of the conplaint so as
to justify the issuance of process and commencenent of proceedings against
t he person concer ned.

24. In Chandra Deo Singh7, a four-Judge Bench of this Court had an
occasion to consider Section 202 of the old Code. The Court referred to
the earlier decision of this Court in Vadilal Panchal 14 and few previous
deci sions, nanely, Parmanand Brahmachari v. Enperor[15], Radha Kishun Sao



v. S.K. Msra and Anr. [16], Rankisto Sahu v. The State of Bihar[17],
Emperor v. J. A Finan[18], Baidya Nath Singh v. Mispratt and others[19] and
it was held that the object of provisions of Section 202 (corresponding to
present Section 202 of the Code) was to enable the Magistrate to form an
opi nion as to whet her process should be issued or not and to renobve from
his mnd any hesitation that he nmay have felt upon the nere perusal of the
compl aint and the consideration of the conplainant’s evi dence on oath. It
was further held that an accused person does not come into the picture at
all till process is issued.

25. In Smt. Nagawa8, this Court had an occasion to consider the
scope of the inquiry by the Magistrate under Section 202 of the old Code.
This Court referred to the earlier two decisions in Vadilal Panchal 14 and
Chandra Deo Singh7 and in para 4 of the Report held as under:

"4, It would thus be clear fromthe two decisions of this Court
that the scope of the inquiry under Section 202 of the Code of
Criminal Procedure is extrenely limted - linited only to the
ascertai nnent of the truth or fal sehood of the allegations nade
in the conplaint- (i) on the materials placed by the conpl ai nant
before the court; (ii) for the [imted purpose of finding out
whether a prima facie case for issue of process has been nade
out; and (iii) for deciding the question purely from the point
of view of the conplainant wthout at all adverting to any
defence that the accused may have. In fact it is well settled
that in proceedings under Section 202 the accused has got
absolutely no locus standi and is not entitled to be heard on
the question whether the process should be issued against himor
not."

26. In Adal at Prasad9, a three-Judge Bench of this Court had an
occasion to consider Sections 200, 202 and 204 of the Code. The scheme of
t he above provisions was explained in the foll ow ng manner

"12. Section 200 contenplates a Magi strate taking cogni zance of
an offence on conplaint to exam ne the conplaint and exam ne
upon oath the conplainant and the w tnesses present, if any. If
on such exam nation of the conplaint and the w tnesses, if any,
the Magistrate if he does not want to postpone the issuance of
process has to disniss the conplaint under Section 203 if he
comes to the conclusion that the conplaint, the statenent of
the conpl ai nant and the wi tnesses have not made out sufficient
ground for proceeding. Per contra, if he is satisfied that
there is no need for further inquiry and the conplaint, the
evi dence adduced at that stage have materials to proceed, he
can proceed to issue process under Section 204 of the Code.

13. Section 202 contenplates "postponenent of i ssue of
process". It provides that if the Magistrate on receipt of a
complaint, if he thinks fit, to postpone the issuance of
process agai nst the accused and desires further inquiry into
the case either by hinself or directs an investigation to be
made by a police officer or by such other person as he thinks
fit for the purpose of deciding whether or not there is
sufficient ground for proceeding, he may do so. In that process
if he thinks it fit he nay even take evidence of wtnesses on
oath, and after such investigation, inquiry and the report of
the police if sought for by the Magistrate and if he finds no
sufficient ground for proceeding he can disniss the conplaint
by recording briefly the reasons for doing so as contenplated
under Section 203 of the Code.

14. But after taking cognizance of the conplaint and exam ning
the conpl ai nant and the witnesses if he is satisfied that there
is sufficient ground to proceed with the conplaint he can issue
process by way of summons under Section 204 of the Code.



Therefore, what is necessary or a condition precedent for
i ssuing process under Section 204 is the satisfaction of the
Magi strate either by exami nation of the conplainant and the
wi tnesses or by the inquiry contenpl ated under Section 202 that
there is sufficient ground for proceeding with the conplaint
hence issue the process under Section 204 of the Code. In none
of these stages the Code has provided for hearing the summoned
accused, for obvious reasons because this is only a prelimnary
stage and the stage of hearing of the accused would only arise
at a subsequent stage provided for in the latter provision in
the Code. It is true as held by this Court in Mthew case
[(1992) 1 sCC 217] that before issuance of summons the
Magi strate should be satisfied that there is sufficient ground
for proceeding with the conplaint but that satisfaction is to
be arrived at by the inquiry conducted by him as contenplated
under Sections 200 and 202, and the only stage of disnissal of
the conplaint arises under Section 203 of the Code at which
stage the accused has no role to play, therefore, the question
of the accused on receipt of sumons approaching the court and
maki ng an application for dismssal of the conplaint under
Section 203 of the Code on a reconsideration of the materia
avail abl e on record is inperm ssible because by then Section
203 is already over and the Magistrate has proceeded further to
Section 204 stage.

15. It is true that if a Mugistrate takes cognizance of an
of fence, issues process wthout there being any allegation
agai nst the accused or any nmaterial inplicating the accused or
in contravention of provisions of Sections 200 and 202, the
order of the Magistrate may be vitiated, but then the relief an
aggri eved accused can obtain at that stage is not by invoking
Section 203 of the Code because the Crimnal Procedure Code
does not contenplate a review of an order. Hence in the absence
of any review power or inherent power wth the subordinate
crimnal courts, the remedy lies in invoking Section 482 of the

Code. "
27. The procedural schene in respect of the conplaints nade to
Magi strates is provided in Chapter XV of the Code. On a conplaint being
made to a Magi strate taking cognizance of an offence, he is required to
exam ne the conpl ainant on oath and the wtnesses, if any, and then on
considering the conplaint and the statements on oath, if he is of the

opinion that there is no sufficient ground for proceeding, the conplaint
shal | be disnissed after recording brief reasons. The WMagistrate may also
on receipt of a conplaint of which he is authorised to take cognizance
proceed with further inquiry into the allegations made in the conplaint
either hinself or direct an investigation into the allegations in the
complaint to be made by a police officer or by such other person as he
thinks fit for the purpose of deciding whether or not there is sufficient
ground for proceeding. In that event, the Magistrate in fact postpones the
i ssue of process. On conclusion of the inquiry by hinmself or on receipt of
report fromthe police officer or from such other person who has been
directed to investigate into the allegations, if, in the opinion of
Magi strate taking cogni zance of an offence there is no sufficient ground
for proceeding, conplaint is dismssed under Section 203 or where the
Magi strate is of the opinion that there is sufficient ground for
proceedi ng, then a process is issued. In a sutmons case, sumons for the
attendance of the accused is issued and in a warrant case the Magistrate
may either issue a warrant or a sumons for causing the accused to be
brought or to appear before him

28. Pertinently, Chapter XV uses the expression, "taking cognizance
of an offence" at various places. Although the expression is not defined
in the Code, but it has acquired definite meaning for the purposes of t he
Code.

29. In RR Chari v. The State of Uttar Pradesh [20], this Court
stated that taking cognizance did not involve any formal action or indeed



action of any kind but it takes place no sooner a Magistrate applies his
mnd to the suspected comm ssion of an of fence.
30. In Narayandas Bhagwandas WMadhavdas v. The State of West
Bengal [ 21], this Court considered the expression, "take cognizance of
of fence" with reference to Sections 190(1)(a), 200 and 202 and held as
under

Y As to when cogni zance is taken of an offence will depend
upon the facts and circunstances of each case and it s
impossible to attenpt to define what is neant by taking
cogni zance. Issuing of a search warrant for the purpose of an
investigation or of a warrant of arrest for that purpose cannot
by thensel ves be regarded as acts by which cogni zance was taken
of an offence. Qobviously, it is only when a Magistrate applies
his mnd for the purpose of proceeding under S. 200 and
subsequent sections of Ch. XVl of the Code of Crimna
Procedure or under S. 204 of Ch. XVII of the Code that it can
be positively stated that he had applied his nmind and therefore
had taken cogni zance."

31. In Darshan Singh Ram Ki shan v. State of Mharashtra[22], the
Court reiterated what was stated in RR Chari20. It was further explained
that cogni zance takes place at a point when a Mugistrate first takes
judicial notice of an offence on a conplaint, or a police report, or upon
i nformati on of a person other than a police officer

32. In Kishun Singh5, while dealing with the expression "taking
cogni zance of an offence" the Court said that cognizance can be said to be
taken by a Magi strate when he takes notice of the accusations and applies
his mnd to the allegations nade in the conplaint or ©police report or
i nformati on and on being satisfied that the allegations, if proved, would
constitute an offence, decides to initiate judicial proceedings against the
al | eged of f ender.

33. In State of Wst Bengal and another v. Mhd. Khalid and
others[ 23], the expression, "taking cognizance of an offence" has been
expl ai ned in paragraph 43 of the Report which reads as foll ows:

"43. Simlarly, when Section 20-A(2) of TADA makes sanction
necessary for taking cognizance - it is only to prevent abuse of
power by authorities concerned. It requires to be noted that
this provision of Section 20-A cane to be inserted by Act 43 of
1993. Then, the question is as to the nmeaning of taking
cogni zance. Section 190 of the Code talks of cognizance of
of fences by Magistrates. This expression has not been defined in
the Code. Inits broad and literal sense, it neans taking notice
of an offence. This would include the intention of initiating
judicial proceedings against the offender in respect of that
of fence or taking steps to see whether there is any basis for
initiating judicial proceedings or for other purposes. The word
' cogni zance’ indicates the point when a Magistrate or a Judge
first takes judicial notice of an offence. It is entirely a
different thing frominitiation of proceedings; rather it is the
condition precedent to the initiation of proceedings by the
Magi strate or the Judge. Cogni zance is taken of cases and not of

persons. "
34. The above cases where the expression, "taking cognizance of an
of fence" for the purposes of the Code (old as well as new) has been

expl ai ned have been noted by a two-Judge Bench of this Court in Pastor P.
Raju6. The Court in para 13 of the Report referred to the distinction
bet ween "t aki ng cogni zance of an offence" and "i ssuance of process" and
observed as under:



"13. .. Cogni zance is taken at the initial stage when the
Magi strate applies his judicial mnd to the facts nmentioned in a
complaint or to a police report or upon information received
fromany other person that an of fence has been comitted. The
i ssuance of process is at a subsequent stage when after
considering the material placed before it the court decides to
proceed agai nst the offenders against whoma prim facie case is
made out."

35. On behalf of the appellants, it was subnmitted that the
direction by the CIM to the Police Oficer to investigate into the
all egations made in the complaint ambunts to taking cognizance of an
of fence and the dismssal of the conplaint by the CIM under Section 203
of the Code was after he had taken cogni zance of the offence. On the other
hand, on behalf of the respondent no. 1, it was vehenmently contended that
di snmi ssal of conplaint by the CIMunder Section 203 of the Code was at a
pre-cogni zance stage. The subm ssion on behalf of the respondent no. 1 is
that no cogni zance has been taken by the CIM while directing the Police
O ficer to investigate into the allegations of the conplaint.

36. We shall imediately advert to the aspect whether or not CIM
had taken cogni zance of the offence and whether the dismissal of the
conpl aint under Section 203 in the matter was post-taking cogni zance.

37. The word, "cognizance" occurring in various Sections in the
Code is a word of wide inport. It enbraces wthin itself all powers and
authority in exercise of jurisdiction and taking of authoritative notice of
the allegations nade in the conplaint or a police report or any information
received that offence has been conmitted. In the context of Sections 200,

202 and 203, the expression ‘taking cognizance’ has been used in the sense
of taking notice of the conplaint or the first information report or the
informati on that offence has been committed on application of judicia

m nd. It does not necessarily nean issuance of process.

38. Havi ng regard to the above |l egal position, if the order of the
CIM passed on 18.6.2004 is seen, it becones apparent that he had applied
judicial mnd on the conplaint that day. The order records, "on perusing
the conpl aint and the acconpanyi ng docunents, in the said matter it is
necessary to take into custody the docunents nmentioned in the conplaint. It

is necessary to find out the persons who have forged signatures on such
docunents, and record their statenents, and to conpare the said signhatures
with the signatures of the famly nenbers of the conplainant, and in this
regard obtain the opinion fromthe Handwiting Expert, in viewof all this
such investigations cannot be done by the Court, in view of this fact bel ow
Section 156(3) of C.P.C. in the matter of the said conplaint for police
investigations it is hereby ordered to send the said inquiry to the P.I.
Unra, Police Station. And, he is ordered to investigate thoroughly in this
matter and within 30 days present the report before this Court".

39. From t he above order passed by the CJM there renmains no doubt
that on 18. 06. 2004, he had taken cogni zance although he postponed issue of
process by directing an investigation to be nmade by Police Oficer. The

submi ssion of the |l earned counsel for the respondent no.1 that the CIM had
not taken cognizance in the natter and the conplaint was disnissed under
Section 203 at the pre-cogni zance stage has no substance and is rejected.

40. The question nowis, in a matter of this nature where conplaint
has been dism ssed by the Magistrate under Section 203 post-cognizance
stage and pre-issuance of process, whether on challenge to the legality of
the order of dism ssal of conplaint being laid by the conplainant in a
revision application before the Hi gh Court, the persons who are arraigned
as accused in the conplaint have a right to be heard.

41. Before we deal with the above question further, some of the
deci sions of the H gh Courts upon which heavy reliance was placed by the
counsel for the respondent no. 1 may be noticed. In Panatar Arvindbhai

Ratilal 12, a Single Judge of the Gujarat High Court had an occasion to
consider locus standi of the suspects at the stage of grant of 'C
Sunmary. That was a case where the police did not initiate any
i nvestigation for quite some tine in respect of an offence registered wth
the police station. The conpl ai nant approached the CIM wherein direction
for investigation by the police was nade. The police after investigation



submitted report and sought 'C Summary. The conplainant objected to the
report subnitted by the police as to 'C Sunmary. The Magistrate allowed
the suspects to be heard agai nst which the conplainant filed the crimna
revision before the Sessions Judge. The Sessions Judge agreed wth the
conpl ai nant and overrul ed the order of the Magistrate allowing the accused
to make subnission. There were seven accused in the conplaint and two of
t hem approached the H gh Court against the order of the Sessions Judge.
The Single Judge of the H gh Court confirmed the order of Sessions Judge.
The Magistrate thereafter heard the conpl ai nant and granted "C Sunmary.
Agai nst that order, the conplainant filed a revision before the Sessions
Judge. Two accused who had earlier challenged the order of the Sessions
Judge before the H gh Court applied to the Sessions Judge for permission to
make submi ssion in support of the order of the Magi strate. The Sessions
Judge all owed the application made by the accused against which order the
compl ainant filed crimnal revision before the H gh Court. The H gh Court
noted the provisions contained in Sections 397(2) and 403 of the Code and
then held that allowing the suspects to be heard at this stage would anount
to pernitting themto have their say at the stage which is not contenpl ated
by the Code and it would be giving a premature hearing to the accused. The
H gh Court was persuaded by the subnmission of the conplainant that an
accused cannot be given pre-trial hearing. The H gh Court observed as
foll ows :

"6. The views consistently expressed by this Court as well as by
the Supreme Court about the hearing of the suspects at the stage
of granting of 'C summary or not is clearly to the effect that
they have no | ocus standi.

7. In this background we turn to the submission nmade under
Section 403 of the Code of Criminal Procedure, by |earned
Advocate Shri J.R Nanavati. There again at first sight it mght
appear that party referred to in the said section could be a
party other than one arrayed before the Court on either side,
but when we realise that the nmatter to be dealt wth under
Chapter 30 of the Code of Crimnal Procedure wherein occurs
Section 403 power is that of a Revision and it being the power
exercised by the Court, a party may or may not be heard as the
Court may decide and this alone would explain the inclusion of
Section 403 in that Chapter.

8. Oherwise all the procedural |aws have as its foundation the
maxi m Audi Alterem Partem and at all stages wherever the need be
there are provision for issuance of notice and making sure that
the party against whomthe orders are being sought is heard.
Therefore, there was no need of inclusion of Section 403 at the
pl ace where we find it and we can appreciate it only and only if
bearing in mnd the fact that it being a chapter dealing wth
revisional jurisdiction which is expressly privilege of the
Court realising the order of subordinate Court that there m ght
be an occasion, the party need not be or may not be heard, and
therefore, there is a specific provision in that behalf.

9. Once we appreciate the aforesaid section in this [light of
submi ssi ons made by | earned Advocate Shri Nanavati pertaining to
the aforesaid decision of the Gujarat H gh Court as well as that
of the Suprene Court on hearing of the suspects at the stage of
granting of 'C summary, can al so be understood because the same
principle will apply whether the accused are being dealt wth
under Chapter 13 or 17 of the Code of Crinminal Procedure or
under Chapter 30 of the Code of Criminal Procedure, as the case
may be, the principle wll not alter and nore so when we
appreciate the inclusion of Section 403 of the Code of Crinina
Procedure, it becones quite clear that the principle on the
contrary would be reinforced.”



42. The Madhya Pradesh High Court in Ratanlal Soni1l3 was concerned
with the legality of an order passed by Additional Sessions Judge wthout
notice to the accused persons who were arrayed as non-applicants therein.
The Single Judge of that Court referred to two decisions of this Court in
Chandra Deo Singh7 and Snt. Nagawa8 and coupl e of decisions of the High
Court and stated in paragraph 6 of the Report as under

"6. In view of the aforesaid enunciation of lawit is |um nously
clear that the accused-has no locus standi to appear and
participate before the process is issued. This being the
accepted position of lawit can safely be concluded that when a
revision is filed challenging the order refusing to take
cogni zance the accused has no | ocus standi to contest. He is not
a necessary party. The determ nation is to be nmade by the Court
to find out the approach of the Court below and to scrutinise
the justifiability of the order refusing to take cognizance.
This being the position of law disposal of revision by the
revisional Court without issuing notice to the non-applicant is
not infirmor pregnable. Once it has been held that the accused
persons have no role to play before process is issued the
revision at their instance challenging the order of t he
revisional Court directing the Mugistrate to reconsider the
matter is not tenable as they cannot raise grievance in regard
to the same as yet there is no direction for issuance of
process."

43. A Single Judge of Punjab and Haryana High Court in GQurdeep
Si nghll was concerned with a petition under Section 482 of the Code filed
by the accused seeki ng quashnent of the order passed by the Sessions Judge
setting aside the order of the CIM whereby the conplaint was dismssed for
want of prosecution. The dism ssal of conplaint by the CIM for want of
prosecution was at the initial stage. The challenge to the order of the
Sessi ons Judge by the accused was on the ground that the Sessions Judge
while allowing the revision application had infringed the provisions of
Section 401(2) of the Code inasnuch as no opportunity of being heard was
given to the accused although the conplaint was dismissed for want of
prosecution. The Single Judge of that Court took the view as follows :

14, ... By no stretch of imagination, in my opinion, the
accused can seek the setting aside of the order passed by the
Sessions Judge on the ground that the said order was passed by
t he Sessions Judge without issuing notice to the accused. As
referred to above, the accused petitioner cannot take benefit
of provisions of Section 401(2) C.P.C. as it could not be said
that any order to the prejudice or against the petitioner had
been passed by the | earned Sessions Judge. On the other hand,
the order, - vide which the conmplaint was disnissed for want of
prosecuti on was set aside by the | earned Sessions Judge. If the
case of the accused petitioner was not covered under Section
401(2) C.P.C., it was not at all necessary for the |earned
Sessions Judge to have heard the accused petitioner while
setting aside the order of the | earned Magistrate in view of
the provisions of Section 403 Cr.P.C. Even otherw se in view of
the proviso to Section 398 Cr.P.C. only the person who was
discharged had a right to be heard before the order of
di scharge could be set aside in revision by the Court of
Sessions in exercise of its revisional jurisdiction. In this
view of the matter, in ny opinion, the contention of the
| earned counsel for the accused petitioner that the order
passed by the | earned Sessions Judge was |iable to be set aside
only on the ground that the accused petitioner was not heard,
coul d not be sustained."

44. In Tata Motors Limted, Single Judge of the H gh Court was
concerned with controversy arising out of conplaint which was dism ssed by



the Metropolitan Magi strate under Section 203 of the Code in limne. In the
revision petition filed wunder Section 397 read wth Section 401 and
Section 482 of the Code, it was contended on behal f of the conplainant that
the Metropolitan Magistrate erred in taking into consideration possible
defence of the accused instead of ascertaining whether on a consideration
of the conplaint and the pre-summoni ng evidence, a prima facie case had
been made out for sunmmoning the accused for the offence nentioned in the
complaint. 1t was also argued on behalf of the conplainant before the High
Court that the accused persons have not yet been summoned and even
cogni zance of the case has not been taken by the Metropolitan Magistrate
and, therefore, there was no occasion at all for the accused persons to be
heard. It was also argued on behalf of the conplainant that at the pre-
cogni zance stage, there was no question of +the accused being given an
opportunity even in a revision petition filed by the conplainant against
the order of dism ssal of conplaint. On the contrary, on behalf of the
accused persons it was argued that under Section 401(2) of the Code, if
adverse order is going to be passed in revision petition which mght
prejudice either the accused or any other person then such a person has to
be mandatorily given an opportunity of being heard either personally or by
pl eader in defence. The Single Judge of that Court on consideration of the
submi ssions of the parties and the decisions cited before him culled out
the |l egal position as follows :

"20. XXX XXX XXX

1) There is a distinction to be drawn between the crimna
conpl ai nt cases which are at the pre-cogni zance stage and
those at the post-cogni zance stage. There is a further
distinction to be drawn between the cases at the post-
cogni zance but pre-sumoni ng stage and those at the post-
summoni ng st age.

(2) It is only at the post-sumoning stage that t he
respondents in a crimnal conplaint would answer the description
of an ’accused'. Till then they are |like any other nenber of the

public. Therefore at the pre-summoning stage the question of
their right to be heard in a revision petition by t he
conplainant in their capacity as "accused" in terns of Section
401(2) CrPC does not arise

3) At the post-cogni zance but pre-sumoning stage, a person
agai nst whomthe conplaint is filed mght have a right to be
heard under the rubric of ’'other person’ under Section 401(2)
CrPC. If the learned MM has not taken the cogni zance of the
of fence then no right whatsoever accrues to such "other
person” to be heard in a revision petition.

(4) Further, it is not that in every revision petition filed
by the conpl ai nant under Section 401(2) CrPC, a right of hearing
has to be given to such "other person" or the accused against
whom t he crimnal conplaint has been filed. The right accrues
only if the order to be passed in the revision petition is
prejudicial to such person or the accused. An order giving a
specific direction to the learned MMto either proceed with the
case either at the post-cogni zance or post-sumopni ng stage or a
direction to register an FIRwith a direction to the learned MV
to proceed thereafter might be orders prejudicial to the
respondents in a crimnal conplaint which would therefore
require themto be heard prior, to the passing of such order."



45, On facts obtaining in the case, the Single Judge observed that
the Metropolitan Magistrate had not even taken cogni zance of the offences
and, therefore, there was no question of the applicants being heard at the
stage of revision application

46. The above decision of the Delhi Hgh Court in Tata Mtors
Limted cane up for consideration of that Court in Prakash Devi and others
v. State of Delhi and another [Criminal M scellaneous Case No. 2626/2009
deci ded on February 5, 2010]. The Single Judge, on facts of the case which
were under consideration before him observed that the Magistrate had
dismissed the conplaint filed by the conplainant after taking into
consideration the status report filed by the police. The Magistrate had not
exam ned the conpl ai nant and ot her wi tnesses under Section 202 of the Code
and in the revision filed by the conplainant the revisional court had
remanded the nmatter to the Magistrate to grant another opportunity to the
compl ainant to | ead pre-sunmoni ng evidence and to proceed in the matter in
accordance with | aw and, therefore, there was no occasion for the Sessions

Judge to accord hearing to the accused persons. The High Court held as
under:
"16. ....... As al ready di scussed above, the character of the
petitioner was still not that of an accused as the conplaint

filed by the respondent was di sm ssed under Section 203 Cr.P.C
and since the matter was renmanded back to the Magistrate to
grant opportunity to the conplainant to |ead pre-sunmoning
evi dence, therefore, the said order does not cause any
prejudice to the rights of the petitioner. Even after the said
remand, the fate of the conplaint case could either be
di sm ssal under Section 203 or under 204 Cr.P.C., if the Court
with the fresh material before it, cones to the conclusion to
proceed agai nst the respondent. Since in the present case the
process was not yet issued against the petitioner and the
compl aint was disnmissed under S. 203 of C.P.C, therefore,
preceding the said stage, the petitioner had no right to seek
opportunity of hearing before the Revisional Court in the |ight
of the legal position discussed above."

47. It may not be out of place to refer to an earlier decision of
the Del hi High Court in A'S. Puri v. K L. Ahuja[24]. In that case, inter
alia, the question before the H gh Court was whether Additional Sessions
Judge had committed an error in hearing the arguments of the accused’'s
counsel to whom he had not ordered notice of the revision petition filed
before himby the conplainant. The Single Judge of that Court dealt wth
t he question as under :

"25. ..., This question need not detain us because the |earned
Addi tional Sessions Judge had invited the counsel for M. Puri
to address argunents, when he was present in Court at the tine
of the hearing of the revision petition. It appears that notice
of the revision petition did go to M. Puri but as it appears
fromthe docket the | earned Additional Sessions Judge had only
ordered notice to the respondent, which was the State. |If even
by any error conmitted by the Oficer of the | earned Magi strate,
noti ce had also gone to M. Puri nothing prevented the |earned
Addi tional Sessions Judge fromhearing M. Puri for it was his
di scretion to hear him A Full Bench of the Calcutta Hi gh Court,
consi sting of eight Judges, pointed out in Hari Dass Sanyal V.
Saritulla, (1888) ILR 15 Cal 608 (FB), that while no notice to



an accused person was necessary in point of law before
di sposing of a revision petition directed against the order of
di smissal under Section 203, Crimnal Procedure Code and
ordering a further enquiry as a nmatter of discretion it was

proper that such a notice was given. |In spite of that the
| earned Additional Sessions Judge had set aside the order of
dismissal. In this situation the conplainant cannot nmake any

further grievance of this."

48. The legal position is fairly well-settled that in t he
proceedi ngs under Section 202 of the Code the accused/suspect is not
entitled to be heard on the question whether the process should be issued
against himor not. As a matter of law, upto the stage of issuance of
process, the accused cannot <claim any right of hearing. Section 202
cont enpl at es post ponenent of issue of process where the Magistrate is of an
opinion that further inquiry into the conplaint either by hinmself is
required and he proceeds wth the further inquiry or directs an
investigation to be nade by a Police Oficer or by such other person as he
thinks fit for the purpose of deciding whether or not there is sufficient
ground for proceeding. If the Magistrate finds that there is no sufficient
ground for proceeding with the conplaint and dismisses the conpl ai nt
under Section 203 of the Code, the question is whether a person accused of
crime in the conmplaint can claimright of hearing in a revision application
preferred by the conpl ai nant against the order of the dismissal of the
conplaint. The Parliament being alive to the legal position that the
accused/ suspects are not entitled to be heard at any stage of the
proceedi ngs until issuance of process under Section 204, vyet in Section
401(2) of the Code provided that no order in exercise of the power of the
revision shall be nmade by the Sessions Judge or the High Court, as the case
may be, to the prejudice of the accused or the other person unless he had
an opportunity of being heard either personally or by pleader in his own
def ence. Three expressions, "prejudice", "other person' and "in his own
defence" in Section 401(2) are significant for understanding their true
scope, anbit and width. Black’s Law Dictionary [Ei ghth Edition] explains
"prejudice" to nmean danage or detrinent to one’s legal rights or clains.
Concise Oxford English Dictionary [Tenth Edi ti on, Revi sed] defi nes
"prejudi ce" as under

"1. Preconceived opinion that is not based on reason or actua

experience. > unjust behaviour forned on such a basis. 2. har m
or injury that results or my result from sone action or
judgnent. wv.1 give rise to prejudice in (soneone); nake
bi ased. 2. cause harmto (a state of affairs)".

49. Webst er Conprehensi ve Di ctionary [I nternational Edi tion]
explains "prejudice"” to mean (i) a judgnment or opinion, favourable or
unfavourable, formed beforehand or without due exam nation ....... ;
detrinent arising froma hasty and unfair judgnment; injury; harm

50. P. Ramanatha Aiyar; the Law Lexicon [The Encyclopaedic Law
Dictionary] explains "prejudice"” to nean injurious effect, injury to or
impairnment of a right, claim statenent etc.

51. "Prejudice" is generally defined as nmeaning "to the harm to
the injury, to the di sadvantage of soneone". It also neans injury or |oss.



52. The expression "other person” in the context of Section 401(2)
means a person other than accused. It includes suspects or the persons
all eged in the conplaint to have been involved in an offence although they
may not be termed as accused at a stage before issuance of process.

53. The expression "in his own defence" conprehends, inter alia
for the purposes of Section 401(2), in defence of the order which is under
chal l enge in revision before the Sessions Judge or the Hi gh Court.

54. In a case where the conplaint has been dismissed by the
Magi strate under Section 203 of the Code either at the stage of Section 200
itself or on conpletion of inquiry by the Magistrate under Section 202 or
on receipt of the report fromthe police or fromany person to whom the
direction was issued by the Magistrate to investigate into the allegations
in the conplaint, the effect of such disnissal is termnation of conplaint
proceedings. On a plain reading of sub-section (2) of Section 401, it
cannot be said that the person agai nst whom the allegations of having
committed of fence have been made in the conplaint and the conplaint has
been di sm ssed by the Magi strate under Section 203, has no right to be
heard because no process has been issued. The disnissal of conplaint by the
Magi strate under Section 203 - although it is at prelimnary stage -
neverthel ess results in termnation of proceedings in a conplaint against
the persons who are alleged to have committed crime. Once a challenge is
laid to such order at the instance of the conplainant in a revision
petition before the H gh Court or Sessions Judge, by virtue of Section
401(2) of the Code, the suspects get right of hearing before revisiona
court although such order was passed wthout their participation. The
right given to "accused" or "the other person" wunder Section 401(2) of
bei ng heard before the revisional court to defend an order which operates
in his favour should not be confused with the proceedings before a
Magi strate under Sections 200, 202, 203 and 204. In the revision
petition before the H gh Court or the Sessions Judge at the instance of
conpl ai nant chal l engi ng the order of dism ssal of conmplaint, one of the
things that could happen is reversal of the order of the Mgistrate and
revival of the conplaint. It is in this view of the matter that the accused
or other person cannot be deprived of hearing on the face of express
provision contained in Section 401(2) of the Code. The stage is not
i mportant whether it is pre-process stage or post process stage.

55. In P. Sundarrajanl, a two-Judge Bench of this Court was
concerned with a case where a conplaint under Section 420 IPC cane to be
di smi ssed by the Judicial Magistrate. Against the order of disnissal of the
complaint, the conplainant preferred revision petition before the Hgh
Court. The Hi gh Court was of the view that no notice was necessary to the
suspects for disposal of the revision and set aside the order of the
Magi strate and directed the Magistrate to proceed with the conplaint afresh
in accordance with |law. Against the order of the Hgh Court, the suspects
approached this Court under Article 136. The Court granted |eave and
al | oned the appeal, set aside the order of the Hgh Court and sent the
matter back to the High Court with a direction to issue proper notice to
the persons accused of the crime in the conplaint and proceed wth the
revision petition after affording thema reasonable opportunity of hearing.
This Court in paragraphs 5 and 6 of the Report (Pg. 472 and 473) held as
under:

"5. In our opinion, this order of the Hhgh Court is ex facie
unsustainable in law by not giving an opportunity to the
appel lant herein to defend his case that the |earned Judge

violated all principles of natural justice as al so t he
requirenent of |aw of hearing a party before passing an adverse
or der.

6. We have, therefore, no hesitation in allowng this appeal



setting aside the inpugned judgnment and remanding the matter to
the Hi gh Court to issue proper notice to the appellant herein
who is the respondent in the crimnal revision petition before
it and afford hima reasonable opportunity of hearing and to
pass appropriate orders. The appeal is allowed."

56. In Raghu Raj Singh Rousha2, a two-Judge Bench of this Court was
faced with a question whether, in the facts and circunstances of the case,
the High Court in exercise of its jurisdiction under Sections 397 and 401
of the Code was justified in passing an order in the absence of the
accused persons. That was a case where a conplaint was filed under Section
200 of the Code in respect of offences punishable under Sections 323, 382

420, 465, 468, 471, 120-B, 506 and 34 of IPC. Along with the conplaint, an
application wunder Section 156(3) was also made. The Met ropol i tan
Magi strate passed an order refusing to direct investigation under Section
156(3) and the conpl ai nant was asked to |ead pre-sumoning evidence. The
conpl ai nant aggrieved by the order of the Metropolitan Magistrate filed a
revision petition before the H gh Court. The Hi gh Court with the consent of
the APP appearing for the State set aside the order of the Metropolitan
Magi strate with a direction to him to examne the matter afresh after
calling for a report fromthe police authorities. It is from this order
that the matter reached this Court at the instance of the suspect/accused.
The Court observed that if the Metropolitan Magi strate had taken cognizance
of the offence and issuance of summons upon the accused persons had been
merely postponed, in a crimnal revision filed on behalf of conplainant,
the accused was entitled to be heard before the High Court. Sections 397

399 and 401 were noticed by this Court and so also few earlier decisions
i ncludi ng Chandra Deo Singh7, Vadilal Panchal 14, P. Sundarraj anl and then
i n paragraphs 22 and 23 (Pg. 369) of the Report, the Court held as under

"22. Here, however, the | ear ned Magi strate had t aken
cogni zance. He had applied his mind. He refused to exercise his
jurisdiction under Section 156(3) of the Code. He arrived at a
conclusion that the dispute is a private dispute in relation to
an i nmovabl e property and, thus, police investigation is not
necessary. It was only with that intent in view, he directed
exam nation of the conplainant and his wtnesses so as to
initiate and conplete the procedure | aid down under Chapter XV
of the Code

23. W, therefore, are of the opinion that the inpugned
j udgnment cannot be sustained and is set aside accordingly. The
H gh Court shall inplead the appellant as a party in the
crimnal revision application, hear the matter afresh and pass
an appropriate order."

57. In a conparatively recent order in A N SanthananB, a two-
Judge Bench of this Court was concerned with a question, whether the High
Court committed an error in disposing of the crimnal revision petition
filed by the conpl ainant without any notice to the accused. On  behal f  of
the accused/suspect, it was argued that the High Court commtted the error
in disposing of the crinmnal revision without any notice to him On the
other hand, on behalf of the conplainant it was argued that no notice as
such was required to be issued to the accused as it was at the stage of
taki ng cogni zance. The Court considered Section 401, particularly, sub-
section (2) thereof and held as under



"A plain reading of Clause (2) of the said provision makes it
abundantly clear that the H gh Court in exercise of its
revisional power cannot pass any order which may cause
prejudice to the accused or other persons unless he has an
opportunity of being heard either personally or by pleader in
his own defence

In the instant case it cannot be said that the rights of the
appel I ant have not been affected by the order of revision. The
complaint filed by the respondent which was rejected for
what soever reasons has been resurrected with a direction to the
Magi strate to proceed with the conplaint. Undoubtedly, whether
the appell ant herein was an accused or not but his right has
been affected and the inpugned order has resulted in causing
prejudice to him

In the circunstances, we are of the view that the decision
cited by the learned counsel for the respondent has no
application whatsoever to the facts situation. In fact the
decision of this Court was in a case where the conplaint was
taken cogni zance and not a case where the conpliant was
rejected. In the circunstances, we hold that the H gh Court
committed an error in allowing the revision filed by the
respondent herein w thout any notice to the appellant.

For the aforesaid reasons, the inpugned order is set aside and
the Crinminal Revision Case No. 1045 of 2003 shall stand
restored to its file for hearing and disposal on nerits after
notice to the appellant herein.”

58. We are in conplete agreenent with the view expressed by this
Court in P. Sundarrajanl , Raghu Raj Singh Rousha2 and A. N. Sant hananB
We hold, as it nust be, that in a revision petition preferred by

conpl ai nant before the H gh Court or the Sessions Judge challenging an
order of the Magistrate dism ssing the conplaint under Section 203 of the
Code at the stage wunder Section 200 or after following the process
cont enpl at ed under Section 202 of the Code, the accused or a person who is
suspected to have conmitted crime is entitled to hearing by the revisiona
court. In other words, where conplaint has been disnissed by the Mgistrate
under Section 203 of the Code, upon challenge to the legality of the said
order being laid by the conplainant in a revision petition before the High
Court or the Sessions Judge, the persons who are arraigned as accused in
the conplaint have a right to be heard in such revision petition. This is
a plain requirement of Section 401(2) of the Code. If the revisiona
court overturns the order of the Magistrate dismssing the conplaint and
the conplaint is restored to the file of the Mugistrate and it is sent
back for fresh consideration, the persons who are alleged in the conplaint
to have committed crine have, however, no right to participate in the
proceedi ngs nor they are entitled to any hearing of any sort whatsoever by
the Magistrate until the consideration of the matter by the Magistrate for
i ssuance of process. We answer the question accordingly. The judgnents of
the Hi gh Courts to the contrary are overrul ed.

59. In view of the above position, the inpugned order dated
5.8.2005 cannot be sustained and is liable to be set aside and, is set
asi de. The appellants’ application for inpleadnent in the crimna
revision petition stands allowed. Hi gh Court shall now hear the matter

and di spose of the crimnal revision petition in accordance with law The
appeal is allowed as above.

(R M Lodha)
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