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ITEM NO.2               COURT NO.10             SECTION IIB

            S U P R E M E   C O U R T   O F   I N D I A
                         RECORD OF PROCEEDINGS

Petition(s) for Special Leave to Appeal (Crl) No(s).6582/2009

(From the judgement and order  dated 26/03/2009 in CRLMA No.1411/2005, of
The HIGH COURT OF GUJARAT AT AHMEDABAD)

KUMUDRAI JAYANTILAL JOSHI                         Petitioner(s)

                 VERSUS

STATE OF GUJARAT & ANR.                           Respondent(s)

(With appln(s) for stay and office report )

Date: 01/08/2013  This Petition was called on for hearing today.

CORAM :
        HON’BLE MR. JUSTICE H.L. GOKHALE
        HON’BLE MR. JUSTICE J. CHELAMESWAR

For Petitioner(s)        Mr. D.N.Ray,Adv.
                         Mr. Lokesh K.Chaudhary,Adv.
                     Mrs. Sumita Ray,Adv.

For Respondent(s)        Ms. Shubhada Deshpande,Adv.for
                     Ms. Hemantika Wahi,Adv.

                         Ms. Rehnuma,Adv.
                         Ms. Nilofar Qureshi,Adv.
                     Dr. Kailash Chand ,Adv

           UPON hearing counsel the Court made the following
                               O R D E R

                 Leave granted.
                 The appeal is allowed.

          [SUMAN WADHWA]                  [SNEH LATA SHARMA]
          AR-cum-PS                                    COURT MASTER

                 Signed order is placed on the file.

                   IN THE SUPREME COURT OF  INDIA
                           CRIMINAL APPELLATE JURISDICTION
                       CRIMINAL APPEAL NO. 1090  OF 2013
                (Arising out of SLP(Crl.)No. 6582  of  2009)

         KUMUDRAI JAYANTILAL JOSHI        ..  APPELLANT(S)

                         vs.

         STATE OF GUJARAT & ANR. ..  RESPONDENT(S)

                                      O R D E R

      1.         Heard Mr. D.N.  Ray,  learned  counsel  appearing  for  the
      appellant  and  Ms.  Rehnuma,  learned  counsel  appearing   for   the
      respondent no.2. Ms. Shubhado Deshpande, learned counsel appearing for
      Respondent no.1 is also present.
      2.         The respondent had issued  an  account-payee  cheque  dated



      20th October, 2003  for  an  amount  of  Rs.92035/-  drawn  on  Unnati
      Cooperative Bank Ltd., Baroda Branch, Baroda, which was in  favour  of
      the appellant.  The cheque was not honoured and was returned  on  14th
      November, 2003.  On 18th  November,  2003,  the  appellant/complainant
      issued notice to the respondent to make the payment as per the cheque.
       The appellant filed a complaint being Criminal Case No. 1139 of  2003
      before the  Learned  Judicial  Magistrate,  Ist  Class,  Una,  on  Ist
      December 2003 for seeking orders under Section 138 of  the  Negotiable
      Instruments Act, 1881 (for short ’N.I. Act’).  The Learned  Magistrate
      issued the process on the complaint and being aggrieved by issuance of
      the process the respondent No.2 herein  filed  Criminal  Miscellaneous
      Application No. 1411 of 2005 in the High Court of Gujarat to quash the
      said  process  by  invoking  Section  482  of  the  Code  of  Criminal
      Procedure.

      3.         It was submitted before the Learned Judge  of  the  Gujarat
      High Court that the respondent-complainant  had  filed  the  complaint
      without waiting for the expiry of 15  days from the date of service of
      notice on the appellant as required by Section 138 proviso (c) of  the
      N.I.Act  and that being so, the Magistrate was not  expected  to  take
      cognizance of the case.  The Learned Single Judge of the Gujarat  High
      Court accepted that submission by relying upon the  judgment  of  this
      Court in the case of  Sadanandan  Bhadran  vs.  Madhavan  Sunil  Kumar
      reported in (1998) 6 SCC 514.  The Learned Judge therefore allowed the
      Criminal Miscellaneous Application  and  quashed  the  proceedings  of
      Criminal Case No. 1139 of 2003.  Being aggrieved by that judgment  and
      order dated 26.3.2009, this Special Leave  Petition  (Crl.)  has  been
      filed.
      4.         Leave granted.
      5.         We have heard learned counsel for  both  the  parties.  Mr.
      D.N. Ray, learned counsel appearing for the appellant points out  that
      the Learned Judge was  in  error  in  relying  upon  the  judgment  in
      Sadanandan Bhadran’s case (supra)  which was altogether on a different
      point, namely, when there is a repeated dishonour on presentation of a
      cheque that would not  give rise to a separate  cause of action.  That
      was not the case in the present case.
      6.         The complainant had undoubtedly filed  a  complaint  before
      the expiry of 15 days from the date of service of notice  but  in  his
      submission that would not mean that the Magistrate was not expected to
      take cognizance of the complaint. He relied upon the judgment  of this
      Court in Narsingh Das Tapadia vs. Goverdhan Das  Partani  and  Another
      [(2000) 7  SCC 183] wherein this Court has clearly taken a  view  that
      it may at the highest means that such a complaint is premature, but it
      can await maturity.  Therefore  mere  presentation  of  the  complaint
      cannot be held to mean that the cognizance has  to  be  taken  by  the
      Magistrate.  The Magistrate can take cognizance  after  expiry  of  15
      days. What was expected on the part of the Magistrate was to await for
      the expiry of statutory period of 15 days and then issue the  process.
      It is true that in the present case, the  Magistrate  had  issued  the
      process before expiry of 15 days, but in any case, that period is  now
      over.  That being so, we allow this appeal and  set  aside  the  order
      passed by the High Court in Criminal Case No.1139 of 2003 filed before
      the  Magistrate  Court.  The  Learned  Magistrate  will  proceed  with
      Criminal Case No.1139 of 2003.  He shall endeavour to dispose of it in
      six months since it is an old case.
                                  ...................J.
                                          (H.L.GOKHALE)

                                          ....................J.
                                          (J. CHELAMESWAR)

      New Delhi,



     August 1, 2013.


