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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Crl) No(s).6582/2009

(From the judgenent and order dated 26/03/2009 in CRLMA No. 1411/ 2005,
The H GH COURT OF GUJARAT AT AHVEDABAD)
KUMUDRAI  JAYANTI LAL JCSHI Petitioner(s)
VERSUS
STATE OF GUIARAT & ANR Respondent (s)
(Wth appln(s) for stay and office report )
Date: 01/08/2013 This Petition was called on for hearing today.
CORAM :
HON BLE MR JUSTICE H. L. GOKHALE
HON BLE MR JUSTI CE J. CHELAMESWAR
For Petitioner(s) M. D. N Ray, Adv.
M . Lokesh K. Chaudhary, Adv.
Ms. Sumita Ray, Adv.
For Respondent (s) Ms. Shubhada Deshpande, Adv. f or
Ms. Hemanti ka Wahi, Adv.
Ms. Rehnunma, Adv.
Ms. Nilofar Qureshi, Adv.
Dr. Kailash Chand , Adv
UPON hearing counsel the Court nmade the foll ow ng
ORDER
Leave granted.
The appeal is allowed.
[ SUMAN WADHWA] [ SNEH LATA SHARMA]
AR- cum PS COURT MASTER
Signed order is placed on the file.
IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO 1090 OF 2013
(Arising out of SLP(Crl.)No. 6582 of 2009)
KUMUDRAI JAYANTI LAL JCSHI .. APPELLANT(S)
VS.
STATE OF GUJARAT & ANR. .. RESPONDENT(S)
ORDER
1. Heard M. D.N. Ray, Ilearned counsel appearing for
appellant and M. Rehnuma, |earned counsel appearing for

respondent no.2. Ms. Shubhado Deshpande, |earned counsel appearing for

Respondent no.1 is al so present.
2. The respondent had issued an account-payee cheque

of

dat ed



20th Cctober, 2003 for an amount of Rs.92035/- drawn on Unnati
Cooperative Bank Ltd., Baroda Branch, Baroda, which was in favour of
the appellant. The cheque was not honoured and was returned on 14th
Novenber, 2003. On 18th Novenber, 2003, the appellant/conpl ainant
i ssued notice to the respondent to nmake the paynent as per the cheque.
The appellant filed a conplaint being Crimnal Case No. 1139 of 2003
before the Learned Judicial Magistrate, Ist dass, Una, on |Ist
Decenber 2003 for seeking orders under Section 138 of the Negotiable
Instruments Act, 1881 (for short "N.I. Act’). The Learned Magistrate
i ssued the process on the conplaint and bei ng aggri eved by issuance of
the process the respondent No.2 herein filed Crimnal M scellaneous
Application No. 1411 of 2005 in the Hi gh Court of Qujarat to quash the
said process by invoking Section 482 of the Code of Crinina
Procedure

3. It was subnmitted before the Learned Judge of the GQujarat
High Court that the respondent-conplainant had filed the conplaint
without waiting for the expiry of 15 days fromthe date of service of
notice on the appellant as required by Section 138 proviso (c) of the
N.1.Act and that being so, the Magistrate was not expected to take
cogni zance of the case. The Learned Single Judge of the Gujarat High
Court accepted that subnission by relying upon the judgnment of this
Court in the case of Sadanandan Bhadran vs. Madhavan Sunil Kunar
reported in (1998) 6 SCC 514. The Learned Judge therefore allowed the
Crimnal M scellaneous Application and quashed the proceedings of
Crimnal Case No. 1139 of 2003. Being aggrieved by that judgnent and
order dated 26.3.2009, this Special Leave Petition (Crl.) has been
filed.

4, Leave granted.

5. W have heard | earned counsel for both the parties. M.
D.N. Ray, |earned counsel appearing for the appellant points out that
the Learned Judge was in error in relying upon the judgnment in
Sadanandan Bhadran’'s case (supra) which was altogether on a different
poi nt, nanely, when there is a repeated di shonour on presentation of a
cheque that would not give rise to a separate cause of action. That
was not the case in the present case.

6. The conpl ai nant had undoubtedly filed a conplaint before
the expiry of 15 days fromthe date of service of notice but in his
submi ssion that would not nean that the Magistrate was not expected to
take cogni zance of the conplaint. He relied upon the judgrment of this
Court in Narsingh Das Tapadia vs. Goverdhan Das Partani and Another
[(2000) 7 SCC 183] wherein this Court has clearly taken a view that
it may at the highest means that such a complaint is premature, but it
can await maturity. Therefore nere presentation of the conplaint
cannot be held to nean that the cogni zance has to be taken by the
Magi strate. The Magi strate can take cogni zance after expiry of 15
days. What was expected on the part of the Magistrate was to await for
the expiry of statutory period of 15 days and then issue the process.
It is true that in the present case, the Magistrate had issued the
process before expiry of 15 days, but in any case, that period is now
over. That being so, we allow this appeal and set aside the order
passed by the High Court in Criminal Case No.1139 of 2003 filed before
the Magistrate Court. The Learned Magistrate wll proceed wth
Crimnal Case No.1139 of 2003. He shall endeavour to dispose of it in
six nonths since it is an old case.

(H. L. GOKHALE)

(J. CHELAVESWAR)

New Del hi ,



August 1, 2013.



