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JUDGMENT

Leave granted in both the special |eave petitions.

The singular question that we intend to address in
these appeals, by special |eave, is whether the
Division Bench of the High Court of Calcutta is
justified in entertaining the CAN No. 365 of 2011 for
condoni ng the delay of 2449 days in AS.T.A.  No. 10
of 2011 preferred against the interim order dated
25. 2. 2004 passed by the |l earned single Judge in WP.
No. 6124(W of 2004. It is also worthy to note that
the Division Bench in A S T.A No. 10 of 2011 in
A.S. T. No. 13 of 2011 had directed stay of further
proceedi ngs in connection with A S T. No. 346 of
2004. Needl ess to say, t he sai d or der is
consequential as whole thing would depend upon the
i ssue pertaining to condonation of del ay.

Sans unnecessary details, the facts which are
essential to be stated for the purpose of disposal of
the present appeals are that the appellant, an
Assi stant Teacher in |anguage group (Bengal i),
i nvoked the jurisdiction of the Hgh Court under
Article 226 of the Constitution by preferring a wit
petition seeking approval of her appointnent and for
certain other reliefs. The learned single Judge on
25.2.2004 taking note of the subnissions of the
| earned counsel for the petitioner therein and
further noticing the fact that in spite of notice
none had appeared on behalf of t he concer ned

respondents, issued a direction that during the
pendency of the application the services of the
petitioner as Assistant Teacher in Bengal i in
Raghunat hpur Nafar Acaderny (HS) at Abhoynagar in the
district of Howah shall not be disturbed unti

further orders. As the said order was not conplied
with, the appellant filed the contenpt application
being C.P.A'N. No. 1016 of 2004. Be it noted,
| earned counsel for the petitioner comunicated the
order to the school authorities but t he sai d
communi cati on was not paid heed to. On 24.1.2006 the
District Inspector of Schools (SE), Howah, directed
the said school authorities to conply wth the
direction issued by the | earned single Judge. Despite
the said direction the order was not conplied wth.
It may be nentioned here that an wundertaking was
given before the learned single Judge and on that



basis C.P. A N. No. 1016 of 2004 was di sposed of. As
the factual matrix would further unfurl a new
managi ng comm ttee was constituted in place of the
erstwhile managing committee of the school on
21.11.2009 and the appellant was not allowed to join
her duty. Being constrained, she preferred another
contenpt petition No. CP.AN No. 1506 of 2010
wherein the |l earned single Judge vide order dated
13.5.2010 referred to his earlier order and directed
that the District Inspector of Schools (SE) would
ensure due conpliance of the order. That apart, a
direction was issued that the concerned police
authority should see to it that the Secretary and the
teacher-in-charge of the concerned school inplenent
the order in allowing the petitioner to join her
duties. After the said order cane to be passed, the
appellant herein joined her duties as Assistant
Teacher with effect from 14.6.2010. Though the
appel lant was allowed to join, yet she was neither
permitted to sign the daily attendance register, nor
allotted any work nor paid her salary. Bei ng
inpelled, she filed an application for contenpt,
C.P.A N No. 1506 of 2010, and on 24.12.2010 the
| earned single Judge directed for personal presence
of the Secretary and teacher-in-charge of the school
At this juncture, the Managing Comrittee and the
Secretary of the school preferred an appeal along
with an application for condonation of delay. The
said application was seriously resisted by t he
appellant by filing an affidavit and, eventually, by
t he inpugned order the Division Bench condoned the
delay. Be it noted, the Division Bench has also
passed an interimorder of stay. The said orders are
the subject-matter of assail in these appeals by
speci al | eave.

We have heard M. Kunal Chatterjee, |earned counse
for the appellant, M. Anip Sachthey, |earned counse
for respondent No. 1 and M. Sarad Kumar Singhani a,
| earned counsel for the respondent Nos. 3 to 5.

Before we delve into the factual scenario and the
defensibility of the order condoning delay, it is
seemy to state the obligation of the court while
dealing with an application for condonation of delay
and the approach to be adopted while considering the
grounds for condonati on of such col ossal del ay.

In Collector, Land Acquisition, Anantnag and another
v. Mst. Katiji and others[1l], a two-Judge Bench
observed that the legislature has conferred power to
condone del ay by enacting Section 5 of the Indian
Limtation Act of 1963 in order to enable the courts
to do substantial justice to parties by disposing of
matters on nmerits. The expression "sufficient cause"
enpl oyed by the legislature is adequately elastic to
enable the courts to apply the law in a neaningfu

manner whi ch subserves the ends of justice, for that
is the life-purpose for the existence of t he
institution of courts. The |earned Judges enphasi zed
on adoption of a liberal approach while dealing wth
the applications for condonation of del ay as
ordinarily a litigant does not stand to benefit by
| odgi ng an appeal late and refusal to condone delay
can result in an neritorious matter being thrown out
at the very threshold and the cause of justice being
defeated. It was stressed that there should not be a
pedanti c approach but the doctrine that is to be kept
inmndis that the matter has to be dealt with in a



rati onal comonsense pragmatic manner and cause of
substantial justice deserves to be preferred over the
techni cal considerations. It was also ruled that
there is no presunption that delay is occasioned
del i berately or on account of cul pabl e negligence and

that the courts are not supposed to | egali se
injustice on technical grounds as it is the duty of
the court to renove injustice. In the said case the

Di vision Bench observed that t he State whi ch
represents the collective cause of the conmunity does
not deserve a litigant-non-grata status and the
courts are required to be informed with the spirit
and phil osophy of the provision in the course of
interpretation of the expression "sufficient cause"

7. In G Ranegowda, Major and others v. Special Land
Acqui sition Oficer, Bangal ore[2], Venkatachaliah, J.
(as his Lordship then was), speaking for the Court,
has opi ned thus: -

"The contours of the area of discretion of the courts in the
matter of condonation of delays in filing appeals are set out in
a nunber of pronouncenents of this Court. See : Ramlal, Motilal
and Chhotelal v. Rewa Coalfield Ltd.[3] ; Shakuntala Devi Jain
v. Kuntal Kumari[4] ; Concord of India Insurance Co. Ltd. W

Nirmal a Devi[5] ; Lala Mata Din v. A Narayanan[6] ; Collector,
Land Acquisition v. Katiji etc. There is, it is true, no
general principle saving the party from all nistakes of its
counsel. If there is negligence, deliberate or gross inaction

or lack of bona fide on the part of the party or its counse
there is no reason why the opposite side should be exposed to a

ti me-barred appeal. Each case will have to be considered on the
particularities of its own special facts. However, t he
expression 'sufficient cause’ in Section 5 nust receive a

i beral construction so as to advance substantial justice and
generally delays in preferring appeals are required to be
condoned in the interest of justice where no gross negligence or
del i berate inaction or |lack of bona fides is inputable to the
party seeking condonation of the delay."

8. In OP. Kathpalia v. Lakhmr Singh (dead) and
others[7], the court was dealing with a fact-
situation where the interimorder passed by the court
of first instance was an interpolated order and it
was not ascertainable as to when the order was made
The said order was under appeal before the District
Judge who declined to condone the delay and the said
view was concurred with by the H gh Court. The
Court, taking stock of the facts, cane to hold that
if such an interpolated order is allowed to stand,
there would be failure of justice and, accordingly,
set aside the orders inpugned therein observing that
the appeal before the District Judge deserved to be
heard on nerits.

9. In State of Nagal and v. Lipok AO and others[8], the
Court, after referring to New India Insurance Co.
Ltd. V. Shanti Msra[9], N Balakrishnan v. M
Kri shnamurthy[ 10], State of Haryana . Chandr a
Mani [ 11] and Special Tehsildar, Land Acquisition v.
K. V. Ayisumma[12], came to hold that adoption of
strict standard of proof sonetinmes fails to protect
public justice and it may result in public m schief.

10. In this context, we may refer wth profit to the
authority in Oiental Aroma Chenical I ndustries
Limted v. Qujarat Industrial Devel opnment Corporation
and another[13], where a two-Judge Bench of this
Court has observed that the law of Ilinmtation is
founded on public policy. The legislature does not



prescribe linmtation with the object of destroying
the rights of the parties but to ensure that they do
not resort to dilatory tactics and seek renedy
wi thout delay. The idea is that every legal renedy
must be kept alive for a period fixed by the
| egislature. To put it differently, the law of
limtation prescribes a period wthin which |[|ega
renmedy can be availed for redress of the |lega
injury. At the same tinme, the courts are bestowed

with the power to condone the delay, if sufficient
cause is shown for not availing the renedy within the
stipulated tine. Thereafter, the I|earned Judges

proceeded to state that this Court has justifiably
advocat ed adoption of |iberal approach in condoning
the delay of short duration and a stricter approach
where the delay is inordinate.

11. In Inprovenment Trust, Ludhiana v. Ujagar Singh and
others[14], it has been held that while considering
an application for condonat i on of del ay no
straitjacket forrmula is prescribed to conme to the
conclusion if sufficient and good grounds have been
made out or not. It has been further stated therein
that each case has to be weighed fromits facts and
the circumstances in which the party acts and
behaves.

12. Areference to the principle stated in Balwant Singh
(dead) v. Jagdi sh Singh and others[15] would be quite
fruitful. 1In the said case the Court referred to the
pronouncenents in Union of India v. Ram Charan[16],
P. K. Ramachandran v. State of Kerala[l1l7] and Katari
Suryanar ayana v. Koppisetti Subba Rao[18] and stated
t hus: -

"25. W may state that even if the term"sufficient cause" has
to receive liberal construction, it nmust squarely fall wthin
the concept of reasonable time and proper conduct of the party
concerned. The purpose of introducing |iberal construction
normally is to introduce the concept of "reasonabl eness"” as it
is understood in its general connotation

26. The law of limitation is a substantive |aw and has definite
consequences on the right and obligation of a party to arise.
These principles should be adhered to and applied appropriately
dependi ng on the facts and circunstances of a given case. Once
a valuable right has accrued in favour of one party as a result
of the failure of the other party to explain the delay by
showi ng sufficient cause and its own conduct, it wll be
unreasonable to take away that right on the nere asking of the
applicant, particularly when the delay is directly a result of
negligence, default or inaction of that party. Justice nust be
done to both parties equally. Then alone the ends of justice
can be achieved. |If a party has been thoroughly negligent in
implementing its rights and renedies, it will be equally unfair
to deprive the other party of a valuable right that has accrued
toit inlawas a result of his acting vigilantly."

13. Recently in Maniben Devraj Shah V. Muni ci pa
Cor poration of Brihan Minbai[19], the | earned Judges
referred to the pronouncenent in Vedabai v. Shantaram
Baburao Patil[20] wherein it has been opined that a
di stinction nust be nade between a case where the
delay is inordinate and a case where the delay is of
few days and whereas in the forner case the
consi deration of prejudice to the other side will be
a relevant factor, in the latter case no such



consi deration arises. Thereafter, the t wo- Judge
Bench rul ed thus: -

"23. What needs to be enphasized is that even though a |ibera
and justice-oriented approach is required to be adopted in the
exerci se of power under Section 5 of the Linmtation Act and
other sinmilar statutes, the courts can neither become oblivious
of the fact that the successful litigant has acquired certain
rights on the basis of the judgnent under challenge and a | ot of
time is consuned at various stages of litigation apart from the
cost.

24. \WWhat col our the expression "sufficient cause" would get in
the factual matrix of a given case would |largely depend on bona
fide nature of the explanation. |If the court finds that there
has been no negligence on the part of the applicant and the
cause shown for the delay does not |ack bona fides, then it nmay
condone the delay. |If, on the other hand, the explanation given
by the applicant is found to be concocted or he is thoroughly
negligent in prosecuting his cause, then it would be a
legitimate exercise of discretion not to condone the delay."
Eventually, the Bench wupon perusal of the application for
condonation of delay and the affidavit on record cane to hold that
certain necessary facts were conspicuously silent and, accordingly,
reversed the decision of the H gh Court which had condoned the delay
of nmore than seven years.

14. In B. Madhuri Goud v. B. Danpdar Reddy[?21], the Court
referring to earlier decisions reversed the decision
of the | earned single Judge who had condoned del ay of
1236 days as the explanation given in the application
for condonation of delay was absolutely fanciful

15. Fromthe aforesaid authorities the principles that
can broadly be culled out are:

i) There should be a liberal, pragmatic, justice-oriented, non-
pedantic approach while dealing with an application for
condonation of delay, for the courts are not supposed to
| egalise injustice but are obliged to renove injustice.

ii) The terns "sufficient cause" should be understood in their
proper spirit, philosophy and purpose regard being had to
the fact that these terns are basically elastic and are to
be applied in proper perspective to the obtaining fact-
si tuati on.

iii) Substantial justice being paramount and pivotal t he
techni cal considerations should not be given undue and
uncal | ed for enphasis.

iv) No presunption can be attached to deliberate causation of
del ay but, gross negligence on the part of the counsel or
litigant is to be taken note of.

v) Lack of bona fides inmputable to a party seeking condonation
of delay is a significant and rel evant fact.

vi) It is to be kept in mnd that adherence to strict proof
shoul d not affect public justice and cause public m schief
because the courts are required to be vigilant so that in
the ultimte eventuate there is no real failure of justice.

vii) The concept of |Iiberal approach has to encapsule the
conception of reasonableness and it cannot be allowed a
totally unfettered free play.



viii)

i X)

Xi)

Xii)

Xiii)

There is a distinction between inordinate delay and a del ay
of short duration or few days, for to the fornmer doctrine
of prejudice is attracted whereas to the latter it may not
be attracted. That apart, the first one warrants strict
approach whereas the second calls for a I i bera
del i neati on.

The conduct, behaviour and attitude of a party relating to
its inaction or negligence are relevant factors to be taken
into consideration. It is so as the fundamental principle
is that the courts are required to weigh the scale of
bal ance of justice in respect of both parties and the said
principle cannot be given a total go by in the name of
I i beral approach.

If the explanation offered is concocted or the grounds
urged in the application are fanciful, the courts should be
vigilant not to expose the other side unnecessarily to face
such a litigation.

It is to be borne in mnd that no one gets away with fraud,
m srepresentation or interpolation by taking recourse to
the technicalities of law of linmitation

The entire ganut of facts are to be carefully scrutinized
and the approach should be based on the paradigm of
judicial discretion which is founded on objective reasoning
and not on individual perception.

The State or a public body or an entity representing a
col l ective cause should be given sone acceptable |atitude.

16. To the aforesaid principles we my add sonme nore
gui del i nes taking note of the present day scenario.
They are: -

a) An application for condonation of delay should be
drafted with careful concern and not in a half hazard
manner harbouring the notion that the courts are
required to condone delay on the bedrock of t he
principle that adjudication of a lis on nerits is
sem nal to justice dispensation system

b) An application for condonation of delay should not be
dealt with in a routine manner on the base of individua
phi | osophy which is basically subjective.

¢) Though no precise formula can be | aid down regard being
had to the concept of judicial discretion, yet a
consci ous effort for achi evi ng consi st ency and
collegiality of the adjudicatory systemshould be nade
as that is the ultimate institutional notto.

d) The increasing tendency to perceive delay as a non-
serious matter and, hence, |ackadaisical propensity can
be exhibited in a non-challant rmanner requires to be
curbed, of course, within | egal paraneters.

17. Presently to the assertions nade in the application
for condonation of delay and the asseverations in
oppugnation of the same. It may be stated here that
the Division Bench while dealing with the application
for condonation of delay has also adverted to the
| egal tenability of the interimorder in a matter of
appoi nt mrent and approval of a teacher, and condoned
the delay. It does not require Solonmon’s w sdom to
perceive that the delay was colossal. In t he
application for condonation of delay the appellant
before the Hi gh Court had stated about t he



circunstances in which the order cane to be passed by
the | earned single Judge, the order in the wearlier
contenpt petition and the second petition for
contenpt, the extinction of right of the respondent
enpl oyee to continue in the post and thereafter
proceeded to state the grounds for condonation of
del ay. W think it apposite to reproduce t he
grounds: -

"14. That fromthe record it appears that the order inpugned was
communi cated to the then nanaging committee including the head
master in question and the said fact is totally unknown to the
newy el ected managing conmittee as they have been elected on
20. 9. 2009 and they have been handed over charge on 21.11.09 and
to the teacher in charge who has been handed over charge on
1.3.10. It is pertinent to nention in this context that after
havi ng received the notice and the contenpt application the
applicants entrusted the Ld. Advocate for taking appropriate
steps and they have been advised to defend the case but due to
m sconmuni cati on the applicant herein again handed over the
brief fromM. Banik, Ld. Advocate to M. Baidya, Ld. Advocate
After having received the said papers and after perusing all the
records he opined to prefer an appeal before the appeal court or
to prefer an application for vacating the interim order and
ultimtely the sanme was filed on 07.06.2010 after severa
pursuance in spite of taking the application for vacating the
interimorder the court below day to day is proceeding with the
contenpt application.

15. Having got no other alternative applicant have been advi sed
to prefer an appeal without certified copy and the |eave has
been prayed for and the same was al |l oned.

The photocopy of the receipt for application of Xerox
certified copy is annexed herewith and marked with letter "A"

16. That the delay occasioned in presenting the said mandanus
appeal has taken place due to the aforesaid reasons which was
beyond the control of the applicants and was compl etely
uni ntentional ."

18. Thereafter, the applicant therein stated about the
duty of the court while dealing with the application
for condonation of delay and in that cont ext,
proceeded to state as follows: -

"Nonet hel ess adoption of strict standard of proof nmay lead to
grave mscarriage of public justice apart from resulting in
public m schief by skilful rmanagenent of delay in the process of
filing the appeal, the appellants/applicants do not stand to
benefit from the delay of about 2449 days occasioned in
preferring the said Mandanus Appeal, nor it is a fact that the
wit petitioners/ respondents will be inmrense/prejudiced if such
non-del i berate delay is not condoned. There has not been
deliberate delay as would be evidenced from the foregoing
par agraphs. Refusing to condone such non-deliberate delay nmay
result in neritorious natters like the instant case, being
thrown out at the very threshold and the cause of justice being
defeated. As against this when delay is condoned the highest
that can happen in the instant case is that a cause would be
decided on nerits after hearing the parties.”

19. The said grounds were opposed by the contesting
respondent therein by stating, inter alia, that the
school authorities were very nmuch aware of the order



20.

dated 25.2.2004 as the same was conmunicated to them
by her counsel as well as by the District |Inspector
of school. That apart, an undertaking was given
before the learned single Judge by the nmanaging
committee. Quite apart from above, in any case, the
new managi ng conmittee that had come into being in
2009 was aware of the order but it chose not to
assail the order till there was a direction for
personal appearance of the Secretary and the teacher-
in-charge. It was further put forth that the grounds
urged did not justify condonation of such enornous
delay and the plea of prejudice was not at all
t enabl e.

On a perusal of the grounds urged in the affidavit
and the stand put forth by the respondents herein for
condonation of delay are that they were not aware of
the order passed by the Ilearned single Judge till
they received the notice of the contenpt application
and thereafter because of mnisconmunication between
the counsel and the parties no steps could be taken
and, eventually, an application for vacation of stay
was filed and thereafter, the appeal was preferred.
That apart, it has been urged that if delay is not
condoned there will be great miscarriage of public
justice resulting in public mischief and cause of
justice would be defeated if the mneritorious matter
like the present one is thrown at the threshold. The
Di vi sion Bench of the High Court took note of the
avernents made in paragraph 14 of the application and
thereafter, noted the submi ssion of |earned counse
for the parties, referred to the decision in Oiental
Aroma Chemical Industries Limted (supra) and canme to
hold as follows: -

"Now upon a close | ook at the prayer nade for condonation of
delay we find that although the delay is substantial, the sane
has been sought to be explained in a manner even if it rmay not
be full proof but is quite convincing."

21.

Barring the aforesaid, nost of the discussion
pertains to the merits of the case. W are of the
convi nced opinion that the Hi gh Court has misdirected
itself by not considering certain facts, nanely, (a)
that the notice of the wit petition was served on
the earlier managing committee; (b) that the earlier
committee had appeared in the wit court and was
aware of the proceedings and the order; (c) that the
District Inspector of schools had communi cated to the
managi ng commttee to conply with the order of the
| earned single Judge; (d) that the wearlier nmanaging
committee had undertaken before the I|earned single
Judge to conply with the order; (e) that the new
managi ng comm ttee had taken over <charge from the
earlier managing comittee; (f) that nothing has been
indicated in t he af fidavit t hat under what
circunstances the new managing conmittee, despite
taki ng over charge, was not aware of the pending
litigation or for that matter the comunication from
the District Inspector; (g) that the wit court was

still in seisin of the matter and no final verdict
had conme and hence, it would not be a case where
there will be failure of justice if the appea

against the interimorder is not entertained on the
ground of linitation inasnuch as the final order was
subject to assail in appeal; (h) that the managing
committee had exhibited gross negligence and, in any
way, recklessness; (i) that the conduct and attitude



of the menbers of the committee before the wit court
deserved to be decried since they should not have
taken recourse to maladroit effort in conplying wth
the order of the court; and (j) and that it was
obvi ous that the nanaging conmmittee was really taking
resort to dilatory tactics by not seeking necessitous
I egal remedy in quite pronptitude

22. At this juncture, we are obliged to state that the
persons who are noninated or inducted as nenbers or
chosen as Secretaries of the managing committees of
schools are required to behave wth responsibility
and not to adopt a casual approach. It is a public
responsibility and anyone who is desirous of taking
such responsibility has to devote time and act wth
due care and requisite caution. Becom ng a nenber of
the conmmittee should not becone a local status

syndr one. A statutory committee cannot remain
totally indifferent to an order passed by the court
and sl eep |ike "Kunbhakarna". The persons chosen to

act on behal f of the Managing Committee cannot take
recourse to fancy and rise like a phoenix and nove
the court. Neither |eisure nor pleasure has any room
whi |l e one noves an application seeking condonation of
del ay of al nost seven years on the ground of |ack of
know edge or failure of justice. Plea of lack of
know edge in the present case really |acks bona fide.
The Division Bench of the High Court has failed to
keep itself alive to the concept of exercise of
judicial discretion that is governed by rules of

reason and justice. |t should have kept itself alive
to the following passage from N Bal akri shnan
(supra): -

"The law of limtation fixes a lifespan for such |Ilegal renedy
for the redress of the legal injury so suffered. Time is
precious and wasted time would never revisit. During the efflux

newer causes would sprout up necessitating newer

persons to seek |l egal remedy by approaching the courts. So a
I'ifespan nmust be fixed for each renedy. Unending period for
| aunching the renmedy nmay lead to wunending uncertainty and
consequential anarchy. The law of limitation is thus founded on

policy. It is enshrined in the maxi m interest

reipublicae up sit finis litium(it is for the general welfare

that a period be put to litigation). Rules of linmtation are
not neant to destroy the rights of the parties. They are neant
to see that parties do not resort to dilatory tactics but seek
their renedy pronptly. The idea is that every |egal renedy nust
be kept alive for a legislatively fixed period of time."

We have painfully re-stated the sane.

23. Ex consequenti, the appeals are allowed and the order
passed by the Division Bench condoning delay is set
aside. As a result of such extinction the appea
before the Division Bench of the Hgh Court shal
al so stand dism ssed. The learned single Judge is
requested to dispose of Wit Petition No. 6124(W of
2003 as expeditiously as possible, preferably, within

a period of six nmonths as the lis involved is not
likely to consunme nuch tine. In the facts and
circunstances of the case, there shall be no order as
to costs.

............................. J.
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