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D Bharat hi Reddy, Adv.
Kamal Mbhan Gupta, Adv.
Prashant Chaudhary, Adv.

Asha Jai n Madan, Adv.
Mukesh Jai n, Adv.
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For UP.P.S.C. M. Shail Kumar Dw vedi, Adv.
Ms. Vandana M shra, Adv.
Ms. Vi bha Dwi vedi, Adv.

M. Sidhartha Choudhary, Adv.
M. C Balaji, Adv.
UPON hearing counsel the Court nade the foll ow ng
ORDER
I.A No. 46, 39,43 are disposed of.
Prayer -Aln |I.A No. 40 is granted.
List the matter regarding State of Bi har/H gh court of
Pat na on Novenber 04, 2008, State of Jamu & Kashnir on
Sept enber 29, 2008 and State of Kerala on Cctober 14, 2008 and

for considering the cases of the State os West Bengal and
Kar nat ka on Septenbner 30, 2008.

[ Charanj eet Kaur] [Usha Bhardwaj] [Vijay Dhawan]
Court Master Court Master Court Master

[ Signed order is placed on the file]

I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 1867 OF 2006

Mal i k Mazhar Sultan And Anr. .. Appel l ant (s)
Ver sus
U. P. Public Service Conmission & Os. .. Respondent (s)

CRDER



State of Bihar/H gh Court of Patna

Earlier I.A No. 33 filed by the State of Bi har was di sposed

of . W& have heard | earned counsel for the parties.
It appears that controversy between the H gh Court of

Patna and the State of Bihar still continues even after earlier

order was passed by this Court. The resultant effect is that at the

| owest run, i.e., in the cadre of Cvil Judge (Jr. Division), in the
year 2008, there are as nmany as 84 vacancies and so far these
have not been even adverti sed. It is pointed out that the High

Court had franmed the rules and had sent these to the State

Gover nnent but t he State Gover nnent was i nsisting for
anendment of rules providing for reservation for the OBCs. In
our opinion, it would be appropriate if the process of recruitnent

is undertaken inmediately by both, nanely, the State of Bihar as

wel | as High Court of Patna as per the existing Rules. Sinilarly,

there are

1 2:
25% vacancies in the cadre of District Judge by direct recruitnent.
09 vacanci es have not been filled up because of the aforesaid
reasons. In our opinion, it would be appropriate, if a direction is
i ssued to all concerned to undertake the process of recruitnent as
per the existing rules.

As far as pronotion to the cadre of Civil Judge (Sr.
Division) is concerned, there were 94 vacancies in the year, 2007
It is stated that the evaluation is under process. It appears that
al t hough everything had to be done by the H gh Court but no
details in regard to the steps taken by the High court in this behalf

have been furnished. Let the High Court/the State expedite the
process and take appropriate steps, preferably, within a period of

three nonths, so that imediately those posts can be filled up
Simlarly, with regard to pronotion in the cadre of District
Judges, 50% of vacancies have to be filled in by pronotion and

25% by limted exam nation. Entire exercise will have to be



undertaken by the High Court/Bi har Public Service Comm ssion,
who will take appropriate steps, preferably, within a period of
three nont hs.

Li st on Novenber 04, 2008. Meanwhile, status report wll

be filed by the State of Bihar as well as H gh Court of Patna.

1 3:
I.A. No. 46 filed by the State of Bihar is disposed of in view

of the above order.

State/ High Court of Andhra Pradesh

M. T Madan Mohan Reddy, Secretary (Law) is present in
Court.

We have heard | earned counsel for the State of Andhra
Pradesh as well as the High Court.

So far as the appointment in the cadre of District Judge is
concerned, it appears that adequate steps have been taken. No
further direction is necessary at this stage. So far as
appoi ntnment in the cadre of Cvil Judge (Sr. Division) is concerned,
process to fill up all the 24 vacancies in the year, 2007 has been

undertaken by the Hi gh Court. It appears that there are 21
vacancies in the year, 2008. So far no effective action has been

taken. It is stated that the vacancies have al ready been notifi ed.
Let such action be taken as expeditiously as possible, preferably
within a period of three nmonths keeping in view the direction
given in the order dated January 4, 2007.

As far as the vacancies in the cadre of G vil Judge (Jr.
Division) is concerned, in the year, 2007, there were 105
vacanci es. So far as the High Court is concerned, effective steps
have been taken and the nmatter is pending with the State. The

| ear ned counsel for the

14

State, under instructions of the Secretary (Law) M. T Madan



Mohan Reddy, states that the State will take appropriate action,
i ncluding, issuance of appointnent letters, within a period of one

nmonth from t oday.

Nort h East Assam Hi gh Court of Gauhati

M. Arun Ch. Upadhyay, Legal Renenbrancer and Secretary, is
present in Court.

As far as District Judge cadre is concerned, it is stated that in
the | ast selections none was found fit and hence the vacanci es coul d not
be filled up. At the grass-root level, i.e., CGvil Judge (Jr. Division), 72
persons have al ready been selected and final |ist has been prepared

which is already approved and sent to the State Governnent for the
pur pose of appointnment. Let appointment be made as expeditiously as

possi ble, preferably within a period of four weeks.

North East State/H gh Court of Arunachal Pradesh

M. A B. Shukla, Secretary (Law) is present in Court.

The process of separation of judiciary from Executive is going
on.
North East State/H gh Court of Manipur

In the cadre of District Judge, none was qualified. Hence,
sel ection could not be made and no appoi ntment could be given. Wth

regard to Civil Judge (Jr. Division), there

1 5:
are six vacancies. Final selection |ist has been prepared and al ready
forwarded to the State Governnent. Let appropriate steps be taken
and appointnent letters be issued by the State CGovernnent as
expeditiously as possible, preferably within a period of four weeks on

the basis of selection process undertaken by the Hi gh Court.

North East State/H gh Court of Meghal aya
M. Sylvester Dykes, Secretary (Law) is present in Court.

It is stated that so far as the District Judge cadre is concerned,



the process has been conpl eted. Let appropriate steps be taken by the
H gh Court as well as by the State Governnent inmmedi ately. It is
stated that in accordance with Article 50 of the Constitution, judiciary

is separated fromthe Executive. A notification to that effect has been
i ssued on January 11, 2008. Thus in principle, the doctrine of

separation of judiciary from Executive has been accepted and posts of

Di strict Judge, Chief Judicial Mgistrate, Chief Judicial Mgistrate (Jr.
Level ) and Judicial Magistrate (First C ass) have been created in each

of seven districts. Since process of recruitnment has to be initiated by
the H gh Court, no effective steps could be taken by the State
Governnent. Let the process be undertaken by the High Court/Public
Servi ce Conmi ssion for the purpose of Selection of the District Judges

and recruitnent of rest

. 6:
of the cadre as expeditiously as possible.
North East State/H gh Court of M zoram
It is stated that the steps have al ready been taken by the Public
Servi ce Conmission for recruitnment of 13 judicial officers in the cadre
of CGivil Judge (Jr. Division). Let the process be expedited and

conpl et ed by Septenber 30, 2008.

North East State/H gh Court of Nagal and
M. K. N Chishi, Legal Renenbrancer-cum Secretary is present
in Court.
There is one vacant post of Fast Track Court and the process is

on for filling up the sane. Adequate steps have been taken

North East State/H gh Court of Tripura
Wth regard to pronotion in the cadre of District Judge, it is

stated that though there are two vacancies, none qualified in selections.
Therefore, no selection could be made and no appoi ntnent coul d be

gi ven.
It is stated that at present qualified candi dates are avail abl e

and the High Court will undertake the process for the purpose of filling



up those posts. In the cadre of Civil Judge (Jr. division) out of 23
vacancies in the year, 2007, 5 persons were selected and they were
appoi nted. In the year, 2008, out of 19 vacancies, 7 persons have been

sel ect ed

27
by the H gh Court. There was controversy as to recruitnent process
whether it is by the High Court or by the Public Service Conm ssion. It
is stated by the |l earned counsel for the H gh Court that 50% are to be
sel ected by the High Court and remaining 50% are to be selected by the
Public Service conmi ssion. Learned counsel for the State on the other
hand states that the entire selection process is with the Hi gh Court. Let
sel ection be made in accordance with | aw keeping in view direction

given in the order dated January 4, 2007

State/ H gh Court of Oissa

The process has al ready been undertaken by the Hi gh Court as
well as at the State level. Let all actions be taken as expeditiously as
possible in terns of order dated January 4, 2007
U.T./H gh Court of Puducherry

Let |atest status report be filed within a period of four weeks.
State/ H gh Court of Punjab

Process has al ready been conpl et ed.
St at e/ High Court of Rajasthan

We have heard | earned counsel for the parties.

As far as cadre of District Judge is concerned, it is

: 8:
stated that there were 29 vacancies in the year, 2007. From t he
affidavit in reply filed by the High Court, it is stated that a substantive
wit petition was filed in this Court against the 2003 sel ecti ons and
interimorder was passed with regard to notification issued in the year
2003 and the process for selection had been undertaken for that year

We do not know as to what is the position in subsequent years.



Learned counsel for the High Court states that sone time may be
granted so as to enable the High Court to file appropriate affidavit. Let

such affidavit with latest status report be filed within eight weeks from

t oday.

Regarding G vil Judge (Sr. Division) in the year, 2008, there are
23 vacanci es. As per affidavit of the High Court, it is under the
consi deration of the Hi gh Court. Let process be expedited and

conmpl eted, preferably within three nonths

As regards Civil Judge (Jr. Division), in respect of 69 vacancies
in the year, 2008, it is stated that the Public Service Conmm ssion is yet
to advertise the posts. In our opinion, it would be appropriate if the

State is directed so that appropriate steps shall be taken by the Public
Service Commi ssion to expedite the process by taking initial steps for

advertising the posts and taking further progress in the matter.
Regarding draft rules, it is stated that the anended draft rul es which

will be finally amended by the Hi gh Court

1O
have been forwarded to the State Governnent on August 12, 2008.
Learned counsel for the State states that the anmended rul es have been
received by the State Covernment. In our opinion, it would be
appropriate if we direct the State Government to issue notification
within a period of two nonths.

I.A. No. 39 is, accordingly, dismssed.

State/ High Court of Chattisgarh

It appears that the Hi gh Court has not taken effective steps
for the purpose of filling up vacancies in any Cadre for the year
2007.But with regard to the year 2008, the Hi gh Court appears to
have taken sonme steps. Let said process be undertaken
i medi ately but at the sane tinme, the High Court will take
i medi ate steps for the purpose of filling up vacancies in all
cadres for 2007, if it is not undertaken, and 2008 by conbi ndi ng

vacancies, if it is not filled up in 2008.



State/ High Court of Delhi:

We have heard | earned counsel for the parties.

It is stated on behalf of the State that Del hi Judicial
Services Rules framed by the Hi gh Court of Delhi are lying with
the State Governnent and within a period of one week, they wll
be notified. Simlarly, the Delhi H gher Judicial Services Rules

whi ch have been franed by

:10:
the Hi gh Court are also lying with the High Court and they will be

notified within a period of six weeks.

Wth regard to the appointnent in the Cadre of G vil Judge
(Senior Division), for 28 vacancies for the year 2007, it is stated
that 27 appoi ntnments have al ready been notified for the year
2007. Al the vacancies for the year 2008 are under process to be

filled up.

State/ Hi gh Court of Cujarat:

So far as the Cadre of G vil Judge (Junior Division) is
concerned, it was stated that there are 150 vacanci es. The number
of candi dates sel ected is 105. But t he Hi gh Court has
recommended for 98 candi dat es. The police verification and
medi cal test are in progress. It is, therefore, directed that steps
shoul d be taken i nmedi ately maki ng appoi nt ment as expeditiously
as possible preferably within a period of three nonths. Wth
regard to the Gvil Judge (Senior Division) as well as District
Judge, let appropriate steps be taken by the H gh Court as well as

by the State expeditiously preferably within a period of three
nmont hs.

c11:

State/ Hi gh Court of Haryana:



M. MS. Sullar, Sessions Judge, Law Secretary-cum Lega

Renenberancer for the State of Haryana is present in Court.

It appears that the High Court as well as the State
Gover nnent have taken steps. Let the process to continue and

appoi ntments be made inmedi ately for the vacant posts.

State/ Hi gh Court of H machal Pradesh

M. A C. Dogra, Law Secretary, Covt. of Hi machal Pradesh

is present in Court.

We have heard | earned counsel for the parties.

Prayer-A in |.A No.40 is granted.

State/ High Court of Jammu & Kashnmir:

By our last order, we had directed the Law Secretary for
the State of Jammu and Kashmir to remain personally present in
Court. Learned counsel for the State states that he is unable to

remain present. In our opinion, the order passed by this Court
shoul d be conplied with. Let Law Secretary remain present on

29t h Septenber, 2008 at 10.30 p.m in Court.

112

St at e/ Hi gh Court of Jharkhand:

We have heard | earned counsel for the parties.

As far as the filling up of vacancies in the Cadre of G vi
Judge (Senior Division) is concerned, it appears that there are 22
vacancies. Let Hi gh Court take appropriate steps as expeditiously
as possible to fill in those vacancies preferably within a period of
three nonths subject to judicial order, if any. As far as Civi
Judge (Junior Division) is concerned, there were 52 vacancies in
2007 and the Hi gh Court has requested the Public Service

Conmi ssi on by comuni cati on dated Decenber 07, 2006 for



doing the needful to fill up the vacancies. There are also 65
vacanci es in 2008. It was also stated that the Public Service

Conmi ssion had i ssued an advertisenment on April 30, 2008 for

filling up of those vacancies. It, therefore, appears that about five
mont hs are over. Keeping in view the order passed by this Court
on January 04, 2007, | et Public Service Conmi ssion, State

Government as well as the High Court expedite the process so as to
make sel ection and appoi ntnments as early as possible, preferably,
within a period of three nonths.
State of Keral a:

We have heard | earned Ami cus Curiae as well as |earned

counsel for the State. Nobody appears on behal f

1 13:
of the High Court of Kerala. An affidavit is filed by the Registrar
(Subordinate Judiciary) of the Hi gh Court of Kerala on August 19,
2008. It was stated that as per letter dated Decenber 19, 2007
the H gh Court had requested the Hon' bl e Suprene Court of India
for variation of the time schedule by extending tine up to July 31

2008 for conpleting the selection process.

Again a request was nmade by a letter dated July 16, 2008

for extension of tine schedule up to January 31, 2009.

Let Registrar General, remain present on Cctober 14,

2008 at 10.30 a.m in Court.

Let Registry send a copy of this part of the order to the
Chi ef Justice of the H gh Court of Kerala. Let State Governnent
also clarify with regard to vacancies and, particularly, position in

the Cadre of G vil Judge (Junior Division).

State/ High Court of Madhya Pradesh

Wth regard to the Cadre of District Judge (Direct

Recruitment), it appears that there are about 20 vacancies. It was



stated that an advertisenent had been issued on August 4, 2008

and the process has already been

1 14:
undert aken. Let process be expedited. In view of this, |.A No.43

i s di sposed of.

State/ H gh Court of Maharashtra:

Adequat e steps have been taken. So far as the appoint nent
in the Cadre of Civil Judge (Junior Division) is concerned, it was
stated that there are 162 vacanci es and 155 candi dates were
selected. It was also stated that 29 nanes were reconmrended for
appoi ntment and they were pending before the State Government.
126 candi dat es have al ready been appoi nt ed. The Lear ned
counsel appearing for the State of Government has stated at the
Bar that he has taken instructions on tel ephone fromthe officer
concerned. He has stated that even those names were al so cl eared.
If it is so, the State will take inmedi ate steps so that the
appoi ntnments nmay be made. In 2008 there are total 67 vacanci es.
Let the High Court, the State as well as the Public Service

Conmi ssion take appropriate steps i medi ately.

State/ Hi gh Court of Tami| Nadu

We have heard | earned counsel for the parties. Wth
regard to the appointnment of District Judges (Direct Recruitnment)
as well as pronotions, it was stated that new Rules framed in

2007 are pending before the Administrative Conmittee of the
Hi gh Court. Learned

1 15:
counsel appearing for the Hi gh Court stated that sone tine may
be granted so that a further affidavit is filed with the |atest status
report. Let such affidavit be filed within a period of eight weeks.

Let process be expedited.



Wth regard to the appointment in the Cadre of CGivil
Judge (Junior Division), it was stated that the cal cul ati on was
made on the basis of position as would be prevailing on Decenber
31, 2008. On that basis selection of 201 posts of Cvil Judges is
goi ng on. The examni nati on has been held and the results are
likely to be declared and the entire process would be conpl eted by

Novenber, 2008. Let it be undertaken imediately.

State/ High Court of U P.:
M. Syed Mazhar Abidi, Principal Secretary, Judicial and
Legal Renenbrancer, Governnent of U.P., Lucknow is present in
Court.
We have heard | earned counsel for the parties. So far as
t he appoi nt nent to t he post of District Judges (Direct
Recruitment) is concerned, it was stated that out of 82 vacancies
41 candi dates have been found qualified. Steps have been taken
for the purpose of appointing them Let appointnents be nade as

expeditiously as possible, preferably within a period of three
nmont hs.

. 16:

Regarding 76 vacancies in the quota of District Judges
(accel erated pronotion) it is the case of the H gh Court that since
none of the eligible officers could obtain 50% qualifying marks,
those posts were added to the pronotion quota of 50% That is
how i n the pronoti on quota 245 pronoti ons have been nade.
The argunent on behalf of the High Court is that it is in
consonance with the Rules of 1975 as anended fromtinme to tine.
Prima facie, the stand of the H gh Court does not appear to be in
consonance with the decision of this Court in Al India Judges’
Association & O's. vs. Union of India & Ors. 2002 (4) SCC 247.
Let an appropriate affidavit explaining its stand be filed by the

H gh Court within a period of six weeks fromtoday.

Regar di ng appointnment to the posts of Civil Judge (Senior



Division) is concerned, it was stated that in the year 2007 there

wer e 216 vacanci es but none was f ound qualified havi
compl eted requisite five years service. In 2008 the vacanci es were

227 in nunmber and only 19 were qualified and accordingly

appoi nt ed. It is also stated that since the other candi dates

were not found having requisite service of 5 years, the period of
qual i fying service was reduced fromb5 years to 4 years and

accordingly 134 candi dat es wer e treated as qualified

interviewed. Qut of them 130 have al ready been sel ect ed.
217

Here al so, prima facie, the stand of the Hi gh Court does not
appear to be in consonance with the above judgnent. Let the High

Court clarify its stand on this aspect also.

Wth regard to the Cadre of Civil Judge (Junior Division)
there were 339 vacancies in 2007 for which Exam nation was held
in Septenmber, 2007. It is stated that the result is awaited. It is
al so stated that there was a litigation and a wit petition was filed
in the H gh Court of Judicature at Allahabad and sone order was
passed. Learned counsel for the Public Service Conm ssion who is
a party respondent in the nmain matter states that in view of the
some order now passed by the High Court a final decision in the
matter will be taken shortly. It may be noted that as per the
order passed by this Court on January 4, 2007, results are to be
declared by the Public Service Conmi ssion within a period of 45
days of conducting the exam nati on. Here the Public Service
Conmi ssion has taken nore than one year. Let Public Service
Commi ssion file an appropriate affidavit within a period of four

weeks expl ai ning the circunstances | eading to the del ay.

State of Uttarakhand:
Wth regard to selection of Civil Judge (Junior Division) it was

stated that the exam nation has al ready
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heen hel d. The interview is scheduled to be held on 29/30 th
Sept enber, 2008. Let an appropriate deci sion be

expedi ti ously.
List the matter on 30th Septenber, 2008 for considering

the cases of the States of West Bengal and Karnat aka.

[ DK. JAIN]

NEW DELHI ,
SEPTEMBER 23, 2008.
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