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2. Thi s appeal seeks to challenge the judgnment and order dated
19. 3. 2009 rendered by a Division Bench of Andhra Pradesh High Court in Wit
Petition No. 26147 of 2008. By that order the said wit petition of the
appel I ant di sputing her non-appointnent to the post of a Cvil Judge in
Andhra Pradesh, has cone to be disnissed
Facts leading to this appeal

3. The appellant herein is an advocate practicing in the courts at
Mar kapur, District Prakasamin the State of Andhra Pradesh. The Andhra
Pradesh Hi gh Court (Respondent No.2 herein) had invited applications for
the appointnents to 105 posts of (Junior) G vil Judges (including 84 posts
by direct recruitnent) by its Notification No.1l/2007-RC dated 14.5.2007. A
witten exam nation was conducted for that purpose on 28.10.2007, and those
who qualified therein, were called for an interview After the interviews,
some 81 candi dates from anongst the direct recruits (and 17 by transfer)
were selected by a commttee of Hon' ble Judges of the High Court, and this
sel ection was approved by the Full Court on the adninistrative side. The
appel l ant was one of those who were selected, and her nane figured at
S.No.26 in the list of selected candidates fromthe general category.

4. However, it so transpired that whereas the other selected
candi dat es were |ssued appoi ntnment letters, the appellant was not. She,
therefore, applied on 3.11.2008 wunder the provisions of The R ght to
Information Act, 2005, to find out the reason of her non-appointnent. She

received a letter dated 11.11.2008 fromthe respondent No.1 which gave the

foll owi ng reason therefor:
"I amdirected to invite your attention to the reference 2nd cited,
and to informyou that, adverse remarks were reported in the
verification report, that your husband Sri Srinivasa Chowdary, who
is practicing as an Advocate in the Courts at Markapur is having
close links with CPI (Muoist) Party which is a prohibited
organi zation."

5. The appel |l ant was shocked to | earn the above reason for her non-
appoi ntnment. Al though nothing was stated against her in that letter

according to her what was stated agai nst her husband was also false. She,
therefore, filed a Wit Petition bearing No. 26147 of 2008 in the High
Court of Judicature of Andhra Pradesh, and prayed that a wit of mandanus
be issued to declare that the non-inclusion of her name in the Ilist of



Junior Civil Judges issued on 23.10.2008 was illegal, arbitrary and in
violation of Article 14 of the Constitution of India (Constitution for
short), and consequently a direction be issued to the respondents to
forthwith i ssue an order of appointnent to her.

6. The respondents contested the matter by filing their affidavits
inreply. This time the Respondent No 1 alleged that the appellant too had
close links with the CPlI (Maoist) party. Paragraphs 4 and 5 of the
af fidavit of respondent No. 1 stated as follows: -

"It is further submtted that the Superintendent of Police, has
reported that in re-verification of character and antecedents of Karanam
Vijaya Lakshmi D/o K. Bal aguravai ah, Mangali Manyam  Mar kapur, Prakasam
District who is selected as Junior Civil Judge shows t hat t he
confidential intrinsic intelligence collected recently with regard to the
movenents of CPlI (Maoist), it came to light that Snmt. K  Vijaya Lakshmi
(SI. No.26 in the selected list) D)o K Bal aguravai ah r/o Mangali Manyam

Mar kapur who is selected for the post of Junior Civil Judge and her
husband Sri ni vasa Chowdary s/o Sanbasiva Rao who is practicing as an
advocate in the Courts at Markapur are having close links wth CP

(Maoi st) Party, which is a prohibited organization and also in touch with
UG cadre of the CPlI (Maoist) Party.

Further it is submtted that the CPl (Maoist) is a prohibited
Organi zation by the Governnent and as the candidate Smt. K Vijaya
Lakshm SlI. No.26 in the selected |list D)o K. Balaguravaiah r/o Mangal
Manyam Mar kapur and her husband Srinivasa Chowdary S/ o Sanbasi va Rao who
is practicing as an Advocate in the Courts at Markapur are having close
links with CPI (Maoist) Party, which is a prohibited organization and
also in touch with UG cadre of the CPl (Maoist) Party the Governnent fee
that she should not be offered the appointnent to the post of Junior
Cvil Judge."

7. The appellant filed a rejoinder on 8.2.2009, and denied all the
al | egati ons as being false and incorrect.
8. A counter affidavit was filed on behalf of the Respondent No

2, by the Registrar General of the High Court. |In Para 4 of this affidavit
it was stated that the appellant was provisionally selected by the High

Court for the appointnment to the post of a Gvil Judge, along wth other
candi dates. A provisional list of 98 selected candidates was sent to the
first respondent Government of Andhra Pradesh to issue orders approving the
select list, after duly following the formalities Iike verification of

antecedents. The first respondent, vide its G OM. 164 Home (Cs. Cl)
Dept. dated 23.10.2008, did thereafter issue the order approving the
Sel ection of 94 candi dates. However, as far as the appellant 1is concerned,
the affidavit stated that the first respondent vide its neno dated
8.5.2008, had requested the Superintendent of Police, Prakasam District, to
get verified the character and antecedents of the appellant and other
candi dates. Thereafter, the affidavit stated:-

...The 1st Respondent through the letter dated 25.10.2008
informed the H gh Court that the candidature of the petitioner could
not be considered as it was reported in her antecedents verification
report that she had |inks with prohibited organi zati on

It is respectfully subnmitted that this Respondent has no role
to play in the matter since the 1st Respondent is the appointing
authority in respect of G vil Judge (Junior Division). Hence no
relief can be clained against this respondent.”

Thus, as can be seen, the High Court Adm nistration was informed through a
letter that the appellant had links with a prohibited organisation, but the
affidavit does not state that the Hi gh Court was informed as to which was
that organization, or as to how the appellant had links wth that
organi zation. The High Court has also not stated whether it made any
inquiry with the Respondent No. 1 as to which was that organi zation, and in
what manner the appellant was connected with it. Besides, as can be seen
fromthe affidavit, the Governnent at its own level had taken the decision
in this matter that the candidature of the appellant could not be
consi dered due to the adverse report, and conveyed it to the Hi gh Court.
Thi s deci sion was accepted by the H gh Court, as it is, by nmnmerely stating
that it had no role to play since the Respondent No 1 was the appointing
aut hority.



9. When the Wit Petition came up before a Division Bench of the
H gh Court, the Division Bench by its order dated 18.9.2008 called upon the
respondents to produce the material in support of the report which had been
submitted by the Superintendent of Police, Prakasam District. The report
and the supporting material was tendered to the Division Bench, and after
goi ng through the same the Bench held in para 19 of its judgment that 'the
al l egations appearing from the antecedent verification report show
I i nks/associations with the banned organi zation’. The Division Bench relied
upon judgnment of this court in K Ashok Reddy Vs. Govt. of India reported
in 1994 (2) SCC 303 to state that judicial review is not available in
matters where the State was exercising the prerogative power, and applied
it in the present case since the appointnent of the candi date concerned was
to be nade to a sensitive post of a judge. The Division Bench also referred
to and relied upon the judgnment of this Court in Union of India Vs. Kal
Dass Batish reported in 2006 (1) SCC 779 to the effect that when the
appointing authority has not found it fit to appoint the concerned
candidate to a judicial post, the court is not expected to interfere in
that decision. The Division Bench therefore dismissed the wit petition by
its inpugned judgnent and order

Bei ng aggrieved by this decision, the appellant has filed the
present appeal. Wen the matter reached before this Court, the respondents
were called upon to produce the report which was relied upon before the
H gh Court. After a nunber of adjournments, the report was ultimtely
produced alongwith an affidavit of one MV. Sudha Syamala, Special Oficer
(1/C. A docurnent titled ’'Report over the activities of CPl (Moist)
activists and their synpathizers’ dated 15.9.2008 by Inspector of Police,
District Special Branch, Ongole was annexed with that affidavit. Para 5 of
this report nade certain adverse renmarks agai nst the appellant. This para
5 reads as follows: -

"5. Kasukurthi Vijayal akshnmi, Advocate, Markapur CPlI (Maoist)
frontal organization nenber and synpathizer of CPl (Maoist):- She is
wi fe of Srinivasarao @ Srinivasa Chowdary. She is a synpathizer of
CPl (Maoist) party. She is a nenber of Chaitanya WMhila Samakhya
(Cvs), a frontal organization of CPl (Maoist). She along with other
menbers Nagireddy Bhul akshmi @Rana and Cherukuri Vasanthi, Ongole
town is trying to intensify the activities of OCM5 in Prakasam
district, especially in Markapuram area.”

One nore affidavit was filed on behalf of the first respondent, viz, that
of one Shri Kolli Raghuram Reddy who produced along therewith sone of the
docunents of the police departnent, known as 'A P. Police Vachakam . He,
however, accepted in para 5 of this affidavit that:-
"There is no particular docunmentary proof that the Chaitanya
Mahi | a Samekhya is a frontal organization to the CPl (Muoist) except
the above publication in A P. Police Vachakampart 111."

11. The appellant filed a reply affidavit and denied the
al l egations. She stated that she was not a nenber of CPl (Moist), nor did
she have any connection with the banned organi zation or wth any of its
| eaders. She disputed that any such organi zation, by name CM5 existed, and
in any case, she was not a nenber of any such organization. She subnitted
that her husband nust have appeared in sone bail applications of persons
associated with this party, but she has never appeared in any such case.
She further stated that her husband was a nenber of a panel of advocates
who had defended political prisoners, against whomthe district police had
foisted fal se cases, and those cases had ended in acquittals. She disputed
the bona-fides of the police departnment in making the adverse report, and
relied upon the resolutions passed by various bar associations expressing
that her husband was being made to suffer for opposing the police in
matters of political arrests. W may note at this stage that the
Respondent No. 2 has not filed any counter in this appeal

Subni ssions of the rival parties
12. M. Ranjit Kumar, |earned senior counsel for the appellant
submitted that the respondents have changed their stand fromtime to tine.
Initially, all that was stated was that the husband of the appellant was
having close links with CPlI (Muoist) party, which is a prohi bi ted



organi zation. Subsequently, it was alleged that the appellant was also
havi ng connection with the same party, and lastly it was said that she was
a menber of CMS, which was nanmed to be a Maoist Frontal Organization. The
| earned Counsel called upon the respondents to produce any docunent to show
that CVS was in any way a Frontal Organization of CPlI (Muoist), but no such
mat eri al has been produced before us.

13. Rel i ance was placed by M. Ranjit Kumar, on the judgnment of
this Court in State of Madhya Pradesh Vs. Ramashanker Raghuvanshi reported
in AIR 1983 SC 374. That was a case concerning the respondent who was a
teacher. He was absorbed in a Govt. school on 28.2.1972 but his service
was terminated on 5.11.1974, on the basis of an adverse report of Deputy
Superintendent of Police. The High court of Mdhya Pradesh quashed that
termnation order, for being in violation of Article 311 of t he
Constitution. This Court (per O Chinappa Reddy, J.) while wupholding the
judgnent of the High Court, elaborated the concepts of freedom of speech

expression and associ ation enshrined in the constitution. It referred to
some of the | eading American judgnents on this very issue. The Court noted
that the political party 'Jansangh’ or RSS, with which the respondent was
supposed to be associated, was not a banned organi zation, nor was there any
report that the respondent was involved in any violent activity. The Court
observed that it is a different matter altogether if a police report is
sought on the question of the involvenent of the candidate in any crimna

or subversive activity, in order to find out his suitability for public
enpl oynent. But otherwise, it observed in para 3:-

. Politics is no crime’. Does it mean that only True
Believers in the political faith of the party in power for the tine
being are entitled to public enploynent?...... Most students and nost

young nen are exhorted by national |eaders to take part in politica
activities and if they do get involved in sone form of agitation or
the other, is it to be to their ever-lasting discredit? Sone tinmes
they get involved because they feel strongly and badly about
i njustice, because they are possessed of integrity and because they
are fired by idealism They get involved because they are pushed into
the forefront by elderly |leaders who lead and occasionally mslead
t hem Shoul d all these young nen be debarred from public enpl oynent?
I s Governnent service such a heaven that only angels should seek entry
into it?"

This Court therefore in terns held that any such view to deny enploynent to
an individual because of his political affinities would be offending
Fundanental Rights under Articles 14 and 16 of the Constitution
14. In paragraph 7 of its judgment the Court referred to the
observations of Douglas, J. in Lerner Vs. Casey which are to the follow ng
effect: -

"7. In Lerner v. Casey, (1958) 357 US 468 Dougl as, J. sai d

"We deal here only with a matter of belief. W have no evidence in
either case that the enployee in question ever conmitted a crine, ever
moved in treasonabl e opposition against this country. The only nmark
against them- if it can be called such - is a refusal to answer
questions concerning Communi st Party nmenbership. This is said to give
rise to doubts concerning the conpetence of the teacher in the Beilan
case and doubts as to the trustworthiness and reliability of the
subway conductor in the Lerner case...

There are areas where government may not probe . . . But governnent
has no business penalizing a citizen nerely for his beliefs or
associations. It is governnent action that we have here. It s
governnent action that the Fourteenth and First Anmendnents protect
against . . . Many join associations, societies, and fraternities with
Il ess than full endorsement of all their ains."

Thereafter, in para 9 this Court once again quoted Douglas, J's statenent
in Speiser Vs. Randall (1958) 357 US 513 to the follow ng effect:-
"0 ... Advocacy which is in no way brigaded with action
shoul d al ways be protected by the First Anendnent. That protection
shoul d extend even to the ideas we despise....... "



Utimately this Court dismissed that petition. Wat it observed in
paragraph 10 thereof, is equally relevant for our purpose. This para reads
as follows: -

"10. We are not for a nonent suggesting, that even after entry
into Governnent service, a person may engage hinself in politica
activities. Al that we say is that he cannot be turned back at the
very threshold on the ground of his past political activities. Once
he becones a CGovernnent servant, he beconmes subject to the various
rules regulating his conduct and his activities nust naturally be
subject to all rules made in conformity with the Constitution.”

15. M. Venkatarammi, |earned senior counsel appearing for the
respondents, on the other hand, drew our attention to the judgnent of a
bench of three judges of this Court in Union of India Vs. Kali Dass Batish
(supra), which was relied upon by the Division Bench. That was a case where
the first respondent was a candidate for the post of a judicial nenber in
the Central Administrative Tribunal. The selection comittee, wunder the
chai rmanship of a judge of this Court, had selected him for consideration
When his antecedents were verified by the Intelligence Bureau, a noting was
made by the Director (AT), Mnistry of Personnel, on 25.10.2001, to the
followi ng effect: -

. (i) In legal <circles, he is considered to be an
advocate of average caliber. (ii) It is learnt that though he was
allotted to the Court of Justice R L. Khurana, the |earned Judge was
not happy with his presentation of cases and asked the Advocate
General to shift himto sonme other court, which was done. (iii) He was
a contender for the Shima AC seat on BJP ticket in 1982 and 1985.
When he did not get the ticket, he worked against the party and was
expelled fromthe party in 1985 He was subsequently re-inducted by
the party in 1989..... "

The Director, however, gave himthe benefit of doubt, since his name had
been recomended by a selection conmmittee headed by a Judge of Suprene
Court. The Joint Secretary, Mnistry of Personnel also nmade a sinmlar
note. The Secretary, Mnistry of Personnel, however, nade a note that he

need not be appointed, since his performance was poor. The Mnister of
State made a note that the departnmental recommendations be sent to the
Chief Justice of India (CJ.1.). When the proposal was subsequently
submitted with the confidential nmenobrandumto the C J.1., he concurred wth
t he menorandum submitted by the Secretary, Mnistry of Personnel, and the
nane of the first respondent was dropped.

16. It is on this background that first respondent Kali Dass Batish

(supra) approached the Hi machal Pradesh H gh Court, which directed that his
case be reconsidered afresh. Wen that judgment was chall enged, this Court
noted the above referred facts, and held that when the appropriate decision-
maki ng procedure had been foll owed, and the C. J.|I. had accepted the opinion
of the Mnistry to drop the candidature of the first respondent, there was
no reason for the High Court to interfere with that decision. Provi si ons
of the Admi nistrative Tribunals Act, 1985 required a consultation wth the
C. J.I. under Section 6(3) thereof. That, having been done, and the first
respondent having not been found suitable, there was no case for
reconsi deration. M. Venkatarammi tried to enphasize that the involvenent
in political activities was the factor which went against the respondent

no.1 in that case, and so it is for the appellant herein. However, as we
can see fromthat judgnent, the political connection was not the relevant
factor which went against Kali Dass Batish. Principally, it is the fact

that the he was reported to be a nediocre advocate which led to the
rejection of his candidature.

17. It was also subnmitted on behalf of the respondents that the
nane of a candidate nay appear in the nerit list but he has no indefeasible
right to an appointment. Reliance was placed on the judgnment of a

Constitution Bench of this Court in Shankarsan Dash Vs. Union of India
reported in 1991 (3) SCC 47. W nust however, note that while laying down
the above proposition, this Court has also stated that this proposition
does not mean that the State has the license for acting in an arbitrary
manner. The rel evant paragraph 7 of this judgnent reads as follows: -
"7. 1t is not correct to say that if a nunmber of vacancies are
notified for appoi ntnent and adequate nunber of candidates are found



fit, the successful candidates acquire an indefeasible right to be
appoi nted which cannot be legitimtely deni ed. Ordinarily t he
notification merely amounts to an invitation to qualified candidates to
apply for recruitnent and on their selection they do not acquire any
right to the post. Unless the relevant recruitnent rules so indicate,

the State is under no legal duty to fill wup all or any of the
vacanci es. However, it does not nmean that the State has the license of
acting in an arbitrary manner. The decision not to fill wup the

vacanci es has to be taken bona fide for appropriate reasons. And if the
vacancies or any of themare filled up, the State is bound to respect
the conparative nerit of the candidates, as reflected at t he
recruitnent test, and no discrimnation can be permitted.......... "

Consi deration of the rival subm ssions:
Duties of an advocate in the context of Article 22(1) of the Constitution
and the provisions of the Advocates Act, 1961:
18. We have noted the subm ssions of the rival parties on the issue
of denial of appointnment on the basis of a police report. The appel |l ant
has deni ed any association with CPlI (Muoist) party or CM. She has,
however, stated that maybe her husband had appeared as an advocate for sone
persons associated with the CPl (Maoist) Party in their bail applications.
Initially, as stated in the first respondent’s letter dated 11.11.2008, the
basis of the adverse police report against the appellant was that her
husband is having close links with the CPlI (Maoist) party, which is a
prohi bited organi zation. M. Ranjit Kumar subrmitted that the appellant
can’t be nade to suffer because of her husband appearing for some |Ilitigant,
and secondly he asked: 'in any case can her husband be criticized for
appearing to seek any bail order for a person on the ground that, the
person belongs to CPlI (Maoist) party? As an advocate, he was only
di scharging his duties for the litigants who had sought his assistance.
19. W quite see the nmerit of this subnmission. Those who are
participating in politics, and are opposed to those in power, have often to
suffer the wath of the rulers. It nay occasionally result in wunjustifiable
arrests or detentions. The nerit of a denocracy lies in recognizing the
right of every arrested or detained person to be defended by a |ega
practicenor of his choice. Article 22(1) of our Constitution specifically
| ays down the followi ng as a Fundanental Right: -
"22. Protection against arrest and detention in certain cases- (1)
No person who is arrested shall be detained in custody w thout being
i nformed, as soon as may be, of the grounds for such arrest nor shal
he be denied the right to consult, and to be defended by, a Ilega
practitioner of his choice."

(enphasi s suppl i ed)

Al'l such accused do have the right to be defended lawfully wuntil they are
proved guilty, and the advocates have the corresponding duty to represent
them in accordance with |aw. Taking any contrary viewin the facts of the
present case will result into making the appellant suffer for the role of
her husband who is discharging his duty as an advocate in furtherance of
this Fundanmental Right of the arrested persons. We cannot ignore that
during the freedomstruggle, and even after independence, many |eading
| awyers have put in significant legal service for the political and civi
right activists, arrested or detained. |n the post independence era we nay
refer, in this behalf, to the valuable contribution of Late Sarvashri MK
Nanmbi ar, (Justice) V.M Tarkunde, and K. G Kannabiran (from Andhra Pradesh
itself) to name only a few of the em nent |awyers, who discharged this duty
by representing such arrested or detained persons even when they bel onged
to banned organi zati ons.

20. W nmay, at this stage, note that the Bar Council of India
which is a regulating body of the advocates, has framed rules under Section
49 of the Advocates Act, 1961. Chapter-Il of Part-VI thereof, Ilays down

the Standards of Professional Conduct and Etiquette. Section-l, consisting
of rules 1 to 10 thereof, lays down the duties of the advocates to the
court, whereas Section-1l lays down the duties to the client. Rules 11 and

15 of this Section are relevant for us. These two rules read as fol | ows: -

"11. An advocate is bound to accept any brief in the Courts or
Tribunals or before any other authorities in or before which he
proposes to practice at a fee consistent with his standing at the Bar



and the nature of the case. Special circunstances may justify his
refusal to accept a particular brief.

15. It shall be the duty of an advocate fearlessly to uphold
the interests of his clients by all fair and honourabl e means without
regard to any unpl easant consequences to himself or any other. He

shal |l defend a person accused of a crine regardless of his persona
opinion as to the guilt of the accused, bearing in mnd that his
loyalty is to the Iaw which requires that no nman should be convicted
wi t hout adequat e evi dence."

In AS. Mohammed Rafi Vs. State of Tanmi|l Nadu reported in 2011 (1) SCC 688,
this Court was concerned with the resolution passed by a Bar Association
not to defend accused policenen in crimnal cases. This Court in terns
hel d that such resolutions violate the right of an accused to be defended,
which right 1is specifically recognised under Article 22(1) of t he
Constitution as a Fundanental Right, and such resolutions are null and
voi d.

Requirenments for the appointnent of a judicial officer

under Article 234 of Constitution and Judicial Service Rules:

21. In this appeal, we are concerned with the question as to
whet her the first respondent (the Govt. of Andhra Pradesh) and the second
respondent (the High Court) have proceeded correctly in the matter of
appoi ntment of the appellant. |In this behalf we nmust refer to Article 234
of the Constitution, which is the governing article when it comes to the
recrui tnment of persons other than District Judges to the judicial service.
This article reads as follows: -

"234. Recruitnent of persons other than district judges to the
judicial service - Appointnment of persons other than district judges
to the judicial service of a State shall be made by the Governor of
the State in accordance with rules made by himin that behalf after
consultation with the State Public Service Commssion and wth the
Hi gh Court exercising jurisdiction in relation to such State."

22. In the instant case, appointnents to the posts of CGCivil Judges
are governed by the Andhra Pradesh State Judicial Service Rules, 2007
framed under Articles 233, 234, 235, 237 proviso to Article 309 and proviso
to Article 320(3) of the Constitution. Rule 4 (1) of these rules declares
that the Governor of the State shall be the Appointing Authority for the
categories of District Judges and Cvil Judges. Rule 4 (2) (d) lays down

that the appointnents to the category of civil Judges shall be by direct
recruitnent fromanong the eligible advocates on the basis of witten and
vi va-voce test, as prescribed by the High Court. Accordingly, in the

present case an advertisenent was issued, and witten and oral tests were
conducted. The appellant appeared for the sane and was declared successfu

in both the tests. Thereafter her nanme figured in the select list. It was
at this stage that the investigation was carried out by the Intelligence
Bur eau, which gave an adverse report about her. W do not find from the
affidavit of the Registrar Ceneral, filed during the hearing of the Wit
Petition, that all relevant papers of the police investigation were
submitted to the High Court on the adm nistrative side. Now, the question
arises viz. as to whether it was proper for the respondent No. 1 to decide
on its own that the candi dature of the appellant could not be considered on
the bias of that report? The police report dated 15.9.2008 was produced
before the Division Bench only when the respondent No. 1 was called upon
to produce the nmaterial relied upon against the appellant. And if the
report was adverse, was it not expected of the respondent no.1 to forward
all those relevant papers to the High Court on administrative side for its

consideration? This is what was done in the case of Kali Dass Batish
(supra) wherein an adverse report was received after the inclusion of the
nane of the respondent no.1 in the select list, and the report was
forwarded to the C.J.I. 1In the present case it has not been placed on
record that all such papers were forwarded to the Hgh Court on the
adm nistrative side to facilitate its decision. On the other hand the

Governnent itself had taken the decision that appellant’s candidature could
not be considered in view of the adverse reports. It can not therefore be
said that there has been a neaningful consultation with the H gh Court



before arriving at the decision not to appoint the appellant. Article 234
specifically requires that these appointments are to be nade after
consultation with the State Public Service Commission and the H gh Court
exercising jurisdiction in the concerned state. The High Court nmy accept
the adverse report or it may not. Utimately, inasnmuch as the selection is
for the appointment to a judicial post, the Governor will have to be guided
by the opinion of the High Court. |In the present case as is seen from the
affidavit of the Registrar-CGeneral in reply to the Wit Petition, in view
of the letter fromthe Hone Departnent, the Hi gh Court has throwm up its
hands, and has not sought any nore information from the first respondent.
It is the duty of the Governnent under Article 234 to forward such reports
to the High court, and then it is for the High Court to form its opinion

which will lead to the consequential decision either to appoint or not to
appoi nt the candi date concerned. Such procedure is necessary to have a
meani ngful consultation as contenplated wunder this Article. Any ot her
approach will nean that whatever is stated by the police wll be final

wi t hout the sane being considered by the High Court on the adnministrative
si de.

23. I n Shamsher Singh Vs. State of Punjab reported in AR 1974 SC
2192, a Constitution bench of this Court was concerned with a matter where
the Punjab and Haryana Hi gh Court had handed over the work of conducting an
enquiry against a judicial officer to the Vigilance Departnent of the
Punjab Governnent. This Court called it as an act of 'self-abnegation’
Para 78 of this judgnment reads as follows: -

"78. The High Court for reasons which are not stated requested
the Governnment to depute the Director of Vigilance to hold an enquiry. It
is indeed strange that the Hgh Court which had control over the
subordi nate judiciary asked the Governnent to hold an enquiry through the
Vi gil ance Departnent. The nenbers of the subordinate judiciary are not
only under the control of the Hi gh Court but are al so under the care and
custody of the Hi gh Court. The High Court failed to discharge the duty of
preserving its control. The request by the Hi gh Court to have the enquiry
through the Director of Vigilance was an act of self abnegation. The
contention of the State that the High Court wanted the Governnent to be
satisfied nakes matters worse The Governor will act on the reconmendation
of the High Court. That is the broad basis of Article 235. The H gh Court
shoul d have conducted the enquiry preferably through District Judges. The
menbers of the subordinate judiciary look up to the Hi gh Court not only
for discipline but also for dignity. The Hgh Court acted in total
di sregard of Articles 235 by asking the Governnent to enquire through the
Director of Vigilance."

24. In State of Bihar Vs. Bal Mikund Sah reported in AR 2000 SC
1296, a Constitution bench of this Court was concerned with the issue as to
whether it was permissible to lay dowmn the recruitment procedure for the
district and subordinate judiciary by framng rules under Article 309
wi t hout having a consultation with the High Court, in the teeth of Articles
233 to 235. This Court exam ned the scheme of the relevant articles of the
Constitution and the rules framed by Government of Bihar, in this behalf.
Par agraph 20 of this judgment is relevant for our purpose, and it reads as
foll ows: -

"20. Part VI of the Constitution dealing with the St at es,
separately deals with the executive in Chapter |Il, the State Legislature
under Chapter IIl and thereafter Chapter |1V dealing with the Legislative
Powers of the Governor and then follows Chapter V dealing with the High
Courts in the States and Chapter VI dealing with the Subordinate Courts.
It is in Chapter VI dealing with the Subordinate Courts that we find the
provi sion nmade for appointment of District Judges wunder Article 233,
recrui tnent of persons other than the District Judges to the Judicial
Services under Article 234 and al so Control of the H gh Court over the
Subordi nate Courts as laid down by Article 235. Article 236 deals wth
the topic of ’Interpretation’ and anongst others, defines by sub-article
(b) the expression "judicial service' to mnmean "a service consisting
excl usively of persons intended to fill the post of District Judge and
other civil judicial posts inferior to the post of District Judge." It
beconmes, therefore, obvious that, the franers of the Constitution
separately dealt with 'Judicial Services’ of the State and nade excl usive
provisions regarding recruitnent to the posts of District Judges and
other civil judicial posts inferior to the posts of the District Judge.



Thus these provisions found entirely in a different part of the
Constitution stand on their own and quite independent of Part XV dealing
with Services in general under the ’'State’. Therefore, Article 309,
which, on its express terns, is nade subject to other provisions of the
Constitution, does get circunscribed to the extent to which from its
general field of operation is carved out a separate and exclusive field
for operation by the relevant provisions of Articles dealing wth
Subordinate Judiciary as found in Chapter VI of Part VI of the
Constitution to which we will make further reference at an appropriate
stage in the later part of this judgnent."

25. These judgrments clearly lay down the principles which guide the
interpretation and role of Articles 233 to 235 of the Constitution to
saf equard the independence of the subordinate judiciary. Article 234
requires a neaningful consultation with the High Court in the nmatter of
recruitnent to judicial service. In viewof the nandate of Article 234,
Hi gh Court has to take a decision on the suitability of a candidate on the
adm nistrative side, and it cannot sinply go by the police reports, though
such reports will, of course, forma relevant part of its consideration. As
hel d i n paragraph 3 of Ramashankar Raghuvanshi (supra) to deny a public
enploynent to a candidate solely on the basis of the police report
regarding the political affinity of the candidate would be offending the
Fundanmental Rights under Article 14 and 16 of the Constitution, unless such
affinities are considered likely to effect the integrity and efficiency of
the candidate, or (we may add) unless there is clear material indicating
the invol venent of the candidate in the subversive or violent activities of
a banned organi zation. In the present case there is no nmaterial on record
to show that the appellant has engaged in any subversive or violent
activities. The appellant has denied her alleged association wth CP

(Mnoi st) party or CM5. Respondent No. 1 has accepted that there is no
docunentary proof that CM5 is a frontal organization of CPl (Moist). And
as far as her connection CPlI (Maoist) is concerned, there is no material
except the report of police, the bonafides of which are very nuch disputed
by the appellant. Besides, since the report was neither subnmitted to nor
sought by the Hi gh Court, there has not been any consideration thereof by
the High Court Administration. Thus, there has not been any neaningfu

consultation with the H gh Court on the material that was available wth

the Governnent. The Hi gh Court administration has t hus fail ed in
di scharging its responsibility under Article 234 of the Constitution
26. The Division Bench has relied upon the observations of this

Court in K Ashok Reddy (supra) to bring in the principle of prerogative
power to rule out judicial review In that matter the petitioner had sought
a decl aration concerning the judges of the H gh Courts that they are not
liable to be transferred. One of his subm ssions was that there is absence
of judicial reviewin the matter of such transfers, and the same is bad in
law. As noted in the inpugned judgrment, in K Ashok Reddy (supra), this
Court did refer to the observations of Lord Roskill in Council of Gvi
Service Union v. Mnister for the Gvil Service reported in 1984 (3) Al ER
935 that many situations of exercise of prerogative power are not
susceptible to judicial review, because of the very nature of the subject
matter such as naking of treaties, defence of realm and dissolution of
Parliament to nention a few Having stated that, as far as the transfer of
judges is concerned, this court in terns held that there was no conplete
exclusion of judicial review, instead only the area of justiciability was
reduced by the judgnment in Supreme Court A O R Association Vs. Union of
India reported in (1993) 4 SCC 441. The reliance on the observations from
K. Ashok Reddy (supra) was therefore totally m splaced. Besi des, the
appoi ntnment to the post of a Civil Judge is covered under Article 234 and
the State Judicial Service Rules, and if there is any breach or departure
therefrom a judicial review of such a decision can certainly Iie. The High
Court, therefore, clearly erred in holding that judicial review of the
deci sion concerning the appointnment of a Cvil Judge was not permssible
since that post was a sensitive one.
Hence, the concl usion

27. Here we are concerned with a question as to whether the
appel l ant could be turned back at the very threshold, on the ground of her
all eged political activities. She has denied that she is in any way
connected with CPlI (Maoist) or CM5. There is no material on record to show



that this CM5 is a banned organization or that the appellant is its nenber.

It is also not placed on record in which manner she had participated in
any of their activities, and through which programme she tried to intensify
the activities of CVM5 in Markapuramarea, as clained in paragraph 5 of the
report quoted above. \While accepting that her husband nay have appeared
for some of the activists of CPl (Maoist) to seek bail, the appellant has
all eged that the police are trying to frame her due to her husband
appearing to oppose the police in crimnal matters. Prima facie, on the
basis of the material on record, it is difficult to infer that the
appel l ant had |inks/associations with a banned organi zation. The finding of
the Division Bench in that behalf rendered in para 19 of the inpugned
j udgnent can not therefore be sustained.
28. W may as well note at this stage, that on selection, the Civi
Judges remain on probation for a period of tw years, and the District
Judges and the H gh Court have anple opportunity to wat ch their
performance. Their probation can be extended if necessary, and if found
unsuitable or in engaging in activities not behoving the office, the
candi dates can be discharged. The relevant rules of the Andhra Pradesh
State Judicial Service being Rule Nos. 9, 10 and 11 read as foll ows: -

"9. Probation and officiation
a) Every person who is appointed to the category of District Judges
by direct recruitnent fromthe date on which he joins duty shal
be on probation for a period of two years.

b) Every person who is appointed to the category of District
Judges otherwise than on direct recruitment shall be on
officiation for a period of two years.

c) Every person who is appointed to the category of Cvil Judges

shall be on probation for a period of two years.

d) The period of probation or officiation, nay be extended by the
Hi gh Court by such period, not exceeding the period of probation
or officiation, as the case may be, as specified in clauses (a)
to (c) herein above.

10. Confirmation/ Regul ari sation: A person who has been declared to
have satisfactorily conpleted his period of probation or
officiation as the case may be shall be confirned as a ful
menber of the service in the category of post to which he had
been appoi nted or prompted, as against the substantive vacancy
whi ch may exist or arise.

11. Discharge of unsuitable probationers: If at the end of the
peri od of probation or the period of extended probation, the
Appointing authority on the reconmendati on of the H gh Court,
considers that the probationer is not suitable to the post to
whi ch he has been appointed, nay by order discharge him from
service after giving himone nmonth’s notice or one nonth’s pay
in lieu thereof.”

29. In view of this constitutional and legal framework, we are
clearly of the view that the Hgh Court has erred firstly on the
adm nistrative side in discharging its responsibility under Article 234 of
the Constitution, and then on the Judicial side in disnmssing the wit
petition filed by the appellant, by drawing an erroneous conclusion from
the judgnent in the case of Kali Dass Batish (supra). Having stated so,
the Court can not grant the nmandanus sought by the appellant to issue an
appoi nt ment order in her favour. As held by this Court in para 17 of
Har pal Singh Chauhan Vs. State of U P. reported in 1993 (3) SCC 552, the
court can exami ne whether there was any infirmty in the decision making
process. The final decision with respect to the selection is however to be
left with the appropriate authority. In the present matter the D vision
Bench ought to have directed the State Govt. to place all the police papers
before the H gh Court on the adm nistrative side, to enable it to take
appropri ate decision, after due consideration thereof.

30. Accordingly, the inmpugned judgnment and order dated 19.3.2009
rendered by the Division Bench of the Andhra Pradesh High Court is hereby
set-aside. The first respondent State Governnent is directed to place the
police report (produced before the Division Bench) for the consideration of
the High Court on the administrative side. The first respondent should do
so within two weeks fromthe receipt of a copy of this judgnent. The
sel ection conmittee of the High Court shall, within four weeks thereafter
consider all relevant material including this police report, and the



expl anation given by the appellant, and take the appropriate decision wth
respect to the appointment of the appellant, and forward the same to the
respondent no 1. The first respondent shall issue the consequent order
within two weeks fromthe receipt of the comunication fromthe Hi gh Court.
This appeal and the Wit Petition No. 26147 of 2008 filed by the appellant
in the Hgh Court will stand disposed off with this order. In the facts of
this case, we refrain from passing any order as to the cost.

[ A K. Pat nai k ]

[ HL. Gokhale ]
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