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1. Thi s appeal has been preferred against the inpugned judgnent and

order dated 20.8.2007 passed by the Hi gh Court of Delhi at New Delhi in
Crl. Msc. (Main) No. 3741 of 2001, by which it has set aside the order of
the Special Judge dated 7.9.2001 granting pardon to respondent no. 2, Shri
Abhi shek Verma under Section 306 of Code of Crimnal Procedure, 1973
(hereinafter referred to as the "Cr.P.C.") and nmaking him an approver in
the case wherein respondent no.1, Ashok Kumar Aggarwal is also an accused;
and remanded the sane to decide the application afresh.

2. Facts and circunstances giving rise to this appeal are that:

A A case was registered by the appellant, CBI on 29.1.1999 on the
witten conplaint of one Abhijit Chakr aborty, Addi ti onal Director,
Enforcenment Directorate (hereinafter referred to as 'ED ), Mnistry of
Fi nance, Governnment of India. The conplainant alleged that the Delhi Zonal

of fice of the Enforcement Directorate conducted a search at the office i.e.
three shops at Hotel Maurya Sheraton, New Delhi and residential premnse
i.e. Gb51, Lajpat Nagar 111, New Del hi of one Subhash Chandra Barjatya on

1.1.1998. Respondent no.1l was the Deputy Director incharge of Del hi Zone at
the relevant tinme.

B. During the searches, the officers of the ED seized a fax nessage
(debit advice) from one of the shops of said Shri S C Barj atya,
purportedly sent from Swiss Bank Corporation, Zurich, Switzerland. This fax
nessage reflected a debit of US $ 150,000/- from the account of Royalle
Foundation, Zurich, Switzerland in favour of one S.K Kapoor, holder of
account no. 022-9-608080, Hong Kong & Shanghai Banking Corporation (HSBQ),
as per the advice of the custoner i.e. Royalle Foundati on.

C Shri S.C. Barjatya filed a conplaint dated 4.1.1998 wth Director
Enf orcenment alleging that the fax nessage from Swi ss Bank Corporation was a
forged docunent and had been planted in his prem ses during the course of
the search undertaken on 1.1.1998 in order to frane him The conpl ai nant

and his enployee had been illegally detained on the said night and were
t hreat ened and manhandl ed.
D. The ED conducted an enquiry and Shri S.C. Barjatya was arrested on

28.1.1998.. In March 1998, Shri Barjatya subnmitted a letter to ED allegedly
procur ed by one Shri M Kapoor, Chartered Accountant of Shri S.C. Barjatya
from Eric Huggenberger, Attorney of Swiss Bank Corporation, Zurich,
Swi tzerl and, which was later on authenticated by the Bank and the Indian
Enbassy in Berne, confirnmng that the above said fax nmessage was a forged
docunment and was never issued by the Swiss Bank Corporation, Zurich,
Swi t zer | and.

E. In view of the above facts, a prima facie view was taken that a
crimnal conspiracy had been hatched by the officers of the Delhi Zonal
office to create a forged docunent and to use it as a genuine docunment to
create false evidence and to inplicate S.C. Barjatya.

F. Respondent no.2 was arrested in Novenber, 1999 and his statenent
was recorded under Section 161 Cr.P.C. before the CBI disclosing that he
pl ayed an active role in forging the said fax on the instructions of



respondent no.1. On 2.12.1999, confessional statenent of the respondent
no.2 was recorded in the court of Metropolitan Magistrate under Section 164
Cr.P.C., wherein he re-iterated his statement as nade before the CBI.
During this period, respondent no.l renained absconding and could be
apprehended only on 23.12.1999 froma hotel at Saharanpur wherein he was
stayi ng under a fictitious nane.

G Respondent no.2 filed an application under Section 306 Cr.P.C. for
grant of pardon and becomng an approver on 18.7.2000. The Court
entertained the said application and issued notices on 3.8.2000. When the

said application cane up for hearing on 1.9.2000, the Presiding Oficer was
on |l eave. Thus, the matter was adjourned for 21.9.2000.

H. The CBI filed a reply to the said application on 1.9.2000 stating
that it had no objection if respondent no.2 was tendered pardon and made
an approver. However, as the investigation was not compl et e, t he

application could not be decided. Respondent no.1 filed an application on
30.10. 2000, praying that he should be given an opportunity to be heard
before the respondent no.2 is tendered pardon and nade an approver

l. When the matter came up on 3.11. 2000 before the court, respondent
no. 2 hinself nmade an application that the investigation was still pending
and therefore, hearing of his application seeking pardon be deferred and
whi ch was accordingly ordered

J. The | earned Speci al Judge issued a Letter Rogatory dated 29.1.2001
to the conpetent judicial authority in Swtzerland seeki ng certain
information in respect of the transactions revealed by the said fax
purported to be a forged and fabricated document.

K. Respondent no.2 filed an application dated 2.5.2001 for revival of
the earlier application seeking pardon and making him an approver, though
the reply to the Letter Rogatory was still awaited. However, the CBI filed

its reply dated 3.5.2001 and subnmitted that the reply to the Letter
Rogatory woul d be only corroborative in nature and would not have any
effect in deciding the application filed by respondent no. 2.

L. Respondent no.1 noved an application on 3.5.2001 clainming that he
had a right to oppose the application filed by respondent no.2 seeking
pardon. However, the said application was rejected by the |earned Specia
Judge on the sane day. The said order dated 3.5.2001 rejecting the
application of respondent no.1 claimng the right to oppose the application
filed by respondent no.2 was affirmed by the High Court vide order dated
10.7.2001 and by this Court vide order dated 8.10.2001

M The reply to the Letter Rogatory dated 18.7.2001 was received by
the CBI on 30.7.2001 and the said reply was placed before the court. The
CBI requested the court that it should be pernmitted to retain the sane for
further investigation which was allowed. The | earned Special Judge al | owed
the application of respondent no.2 seeking pardon and made him an approver
vi de order dated 7.9.2001

N. Aggri eved, respondent no.1 filed a wit petition challenging the
sai d order dated 7.9.2001 which was subsequently converted into a petition
under Section 482 Cr.P.C. i.e. Cl. Msc. (Main) No. 3741 of 2001. During
t he pendency thereof, charge sheet was filed on 28.6.2002 and the | earned

Speci al Judge took cogni zance of the case vide order dated 8.7.2002. The
Speci al Judge proceeded further and framed the charges vide order dated
17.12.2005. In the meanwhile, the prosecution obtained sanction for

prosecution of respondent no.1, and the sanme was challenged by the
respondent no.1 by preferring Wit Petition No. 1401/ 2005.

(0} The High Court dealt with the petition under Section 482 C.P.C
vi de inpugned judgnent and order dated 20.8.2007 and quashed the order
dated 7.9.2001. The matter was remtted to the Ilearned Special Judge to
decide the application afresh in Iight of the charge sheet and the relevant
material available with the CBI.

Hence, this appeal

3. Shri K. V. Vishwanat han, |earned ASG appearing for the appellant
has submitted that the order passed by the Special Judge on 7.9.2001 was in
consonance with the law laid dowmn by this Court. The question of exam ning
the cul pability or conparing the sanme between the accused does not arise.
Pardon can al so be granted to an accused whose culpability is higher than
that of the other accused in the crinme. The Special Judge has passed the
order strictly observing and following the ratio laid down by this court in
this regard in Lt. Commander Pascal Fernandes v. State of Mharashtra &
Os., AIR 1968 SC 595 and subsequent judgnment in Jasbir Singh v. Vipin



Kumar Jaggi & Os., AR 2001 SC 2734. The High Court erred in setting aside
the order of the Special Judge and renmandi ng the case to be decided afresh

The High Court failed to appreciate that respondent no.1 had earlier
approached the H gh Court and this court noving various applications but
did not succeed. Those orders had attained finality, however, were not
taken note of by the H gh Court. The oral direction given by the Special
Judge that the CBI should file the list of <cases being investigated by
different agencies involving respondent no.2 was not conplied wth.
However, failure on part of the CBI to do so would not materially affect
the decision of the Special Judge granting pardon and naking respondent
no.2 an approver. Ganting pardon and neking an accused approver is a
matter between the court and the applicant accused. The co-accused has no
right to be heard before any forum Therefore, the inpugned order is
liable to be set aside.

4, Shri Maninder Singh, |learned counsel appearing on behalf of
respondent no. 2, has supported the case of the appellant and adopted the
submi ssions nade by the learned ASG and further submitted that order
granting pardon by the Special Judge did not require interference. The
H gh Court erred in passing the inmpugned order.

5. Per contra, Shri Ram Jethnal ani, |earned senior counsel appearing
for respondent no.1 has opposed the appeal contending that the reply to the
Letter Rogatory itself revealed that the fax nessage recovered from the
premi ses of Shri S.C. Barjatya was a genui ne docunent and not a forged and
fabricated one. In fact, there had been communication between Swiss Bank
Corporation and Shri S.C. Barjatya and those letters had been annexed by
the Judicial Authority in Switzerland alongwith the reply to the Letter
Rogatory which clearly revealed that there indeed had been conmmunication
and the fax nessage recovered fromthe premises of Shri S.C. Barjatya was a
genui ne docunent. The Revenue Department itself has accepted that the fax
was genuine and not a forged docunent in other proceedings initiated
agai nst the respondent no. 1. In view of the provisions of Section 166-A
Cr.P.C., docunments sent by the Swiss Authority in reply to the Letter
Rogatory are in fact evidence collected during the course of investigation
Respondent no.2 is facing nultiple crimnal cases involving serious
charges, including espionage etc. and currently is in jail. The version
gi ven by respondent no.2 in his statenent under Section 161 Cr.P.C. before
the CBI or in his confessional statenent under Section 164 C.P.C. reveals
that his wife Snmt. Asmita Verma had indulged in Hawala transactions wth
S.C. Barjatya and she had regularly been visiting the latter’'s conmercial
premises in relation thereto and respondent no.1 sinply wanted to know nore
about the sane. The cul pability of respondent no.2 is nmuch nore. Mre so,
the order passed by the Special Judge granting pardon suffers from non-
application of mnd as the letters witten by the Bank Corporation of
Switzerl and were not exanined by the court due to their retention by CBI
In fact, if those letters are taken into consideration, the crimna
proceedi ngs agai nst respondent no.1 are liable to be quashed. The order
granting or rejecting the prayer of pardon is revisable. If the rights of
the co-accused are adversely affected, he has a right to be heard.
Therefore, the appeal is liable to be dism ssed.

6. We have considered the rival subnissions nade by |earned counse
for the parties and perused the record.

7. In Lt. Commander Pascal Fernandes (supra), Hidayatullah J. (as His
Lordshi p then mas) speaking for a three-Judge Bench dealt wth the issue
i nvol ved herein in great detail and explained the scope of the provisions
of Section 337 of the Code of Crinminal Procedure, 1898 (hereinafter
referred to as the 'old Code’) observing as under

"The next question is whether the Special Judge acted with due propriety in
his jurisdiction. Here the interests of the accused are just as inportant
as those of the prosecution. No procedure or action can be in the interest
of justice if it is prejudicial to an accused. There are also nmatters of
public policy to consider. Before the Special Judge acts to tender pardon

he nust, of course, know the nature of the evidence the person seeking
conditional pardon is likely to give, the nature of his conplicity and the
degree of his culpability inrelation to the offence and in relation to the
co-accused. What is nmeant by public policy is illustrated, by a case from



Dublin Comm ssion Court (Reg v. Robert Dunne, 5 Cox Cr. cases 507) in which
Torrens, J., on behalf of hinself and Perrin, J., observed as foll ows:
"Fromwhat | can see of this case, this wtness Bryan, who has been
admtted as an approver by the Crown is nuch the nore crinmnal of the two
on his own showing... | regret that this witness, Bryan, has been adnitted
as evidence for the Crown and thus escaped being placed upon his trial. It
is the duty of Magistrates to be very cautious as to whom they admt to
gi ve evidence as approvers, and they should carefully inquire to what
extent the approver is mxed up with the transaction, and if he be an
acconplice, into the extent of his guilt...."
(Enphasi s added)

This Court further observed :

"The power which the Special Judge exercises is not on his own behalf but
on behal f of the prosecuting agency, and nust, therefore, be exercised only
when the prosecution joins in the request. The State nmay not desire that
any accused be tendered pardon because it does not need approver’'s
testinony. It may also not like the tender of pardon to the particular
accused because he may be the brain behind the crime or the worst of fender.
The proper course for the Special Judge is to ask for a statenent from the
prosecution on the request of the prisoner. If the prosecution thinks that
the tender of pardon will be in the interests of a successful prosecution
of the other offenders whose conviction is not easy without the approver’s
testimony, it will indubitably agree to the tendering of pardon."

8. In Laxm pat Choraria & Ors. v. State of Maharashtra, AR 1968 SC
938, this Court while dealing with a sinmilar issue under the provisions of
the old Code, after placing reliance on the judgnment in Charlotte Wnsor V.
Queen, (1866) 1 B 308 observed as under:

"To keep the sword hangi ng over the head of an acconplice and to examn ne

himas a witness is to encourage perjury. Perhaps it will be possible to
enl arge Section 337 to take in certain special |aws where acconplice
testinmony will always be useful and witness will cone forward because of

the conditional pardon offered to them...."
(Enmphasi s added)

9. I n Saravanabhavan and Govi ndaswany v. State of Mdras, AIR 1966
SC 1273, Justice Hidayatullah, speaking for t he majority of t he
Constitution Bench observed that the antecedents of the approver do not
really make him"either a better or worse witness" but his evidence can
only be accepted on its own merit and with sufficient corroboration

10. In Prithipal Singh & Os. v. State of Punjab & Anr., (2012) 1 SCC
10, this Court considered a case where an acconplice who had not been put
on trial was exanined as a witness who deposed in the court after taking
oath; and after considering earlier judgments particularly Ranmeshwar v.
State of Rajasthan, AIR 1952 SC 54; Sarwan Singh Rattan Singh v. State of
Punj ab, AIR 1957 SC 637; Suresh Chandra Bahri v. State of Bihar, AR 1994
SC 2420; K. Hashimv. State of Tam | Nadu, AR 2005 SC 128; and Chandran v.
State of Kerala, AIR 2011 SC 1594 held that an acconplice is a conpetent
wi tness and that conviction can rest upon his uncorroborated testinony, vyet
the court is entitled to presume and nay indeed be justified in presunng
in the generality of cases that no reliance can be placed on the evidence
of an acconplice unless the evidence is corroborat ed in mat eri al

particul ars, which neans that there has to be sone independent wtness
tending to incrimnate the particular accused in the commission of the
crime. The deposition of an acconplice in a crime who had not been nmade an
accused and put to trial can be relied wupon, however, his evidence is
required to be considered with care and caution. Such a person is a
competent w tness as he deposes in the court after taking oath and there is
no prohibition in law not to act upon his deposition wi thout corroboration

11. Section 114 Illustration (b) and Section 133 of the Indian
Evi dence Act, 1872 provide for the sane that an acconplice is a competent
witness and that his testinony can be relied upon but depending upon the



quality of the evidence. Wile Section 133 reads that "Acconplice is a
competent witness and a conviction can be mintained on his evidence"
illustration (b) of Section 114 provides for presunption t hat "an
acconplice is wunworthy of credit, wunless is corroborated in nmateria
particulars". Thus, in practice conviction of a person on such evidence
shoul d not take place except under very rare and exceptional circunstances.

Usual I 'y substanti al corroboration is required. Thi s provi si on
incorporates a rule of caution to which the court mnmust have regard. (Vide:
Shei kh Zakir v. State of Bihar, AIR 1983 SC 911; Niranjan Singh v. State of
Punjab, AIR 1996 SC 3254; and State of Tami| Nadu v. Suresh & Anr., AR
1998 SC 1044).

In Bhiva Doulu Patil v. State of Maharashtra, AIR 1963 SC 599,
this court considered the judgnment in Bhuboni Sahu v. The King, AIR 1949 PC
257 wherein it has been observed as under:

"The danger of acting upon acconplice evidence is not nmerely that the
acconplice is on his own adm ssion a man of bad character who took part in
the of fence and afterwards to save hinself betrayed his forner associates,
and who has placed hinself in a position in which he can hardly fail to
have a strong bias in favour of the prosecution; the real danger is that he
is telling a story which in its general outline is true, and it is easy for
himto work into the story matter which is wuntrue. He my inplicate ten
people in an offence, and the story nmay be true in all its details as to
eight of them but untrue as to the other two, whose nanes have been
i ntroduced because they are enemies of the approver. This tendency to
include the innocent with the guilty is peculiarly prevalent in India, as
j udges have noted on innunerable occasions, and it is very difficult for
the court to guard agai nst the danger.”

This Court placing reliance on the above, held as under

"7. The conbined effect of Ss. 133 and 114, illustration (b) nay be stated
as follows: According to the former, which is a rule of law, an acconplice
is conpetent to give evidence and according to the latter which is a rule
of practice it is alnost always unsafe to convict upon his testinony al one.
Theref ore though the conviction of an accused on the testinony of an
acconplice cannot be said to be illegal yet the Courts will, as a matter of
practice, not accept the evidence of such a wtness wthout corroboration
in material particulars.”

12. In Jasbir Singh (supra) this Court dealt with the issue observing
that the court while considering the application for tendering pardon is
not to consider the possible weight of the approver’s evidence even before
it was given. The evidence of an approver does not differ from the
evi dence of any other wi tness except that the evidence of the approver is
| ooked upon with nore caution. The suspicion of such evidence my be
renoved and if the evidence of an approver is found to be trustworthy and
acceptable, then the wevidence nmight wll be decisive in securing a
conviction. Thus, the court while exercising such power should not assess
the probative value of the possible evidence of the person seeking
permission to becone an approver in anticipation and wholly in the
abstract.

13. The observations nmade in Lt. Conmmander Pascal Fernandes (supra)
were sought to be construed by the learned ASG as requiring the court to
i ndubitably agree to the tendering of pardon if the prosecution thinks that
the tender of pardon will be in the interests of a successful prosecution
of the other offenders whose conviction is not easy without the approver’s
testinmony. W& do not agree since this court was contenplating a situation
where the proper course for the Judge was to ask for a statenent from the
prosecuti on and as the prosecution enphasised that it indubitably agreed to
the tendering of pardon as it will be in the interests of a successfu

prosecution of the other offenders.

14. It was contended by M. K V. Vishwanathan, learned ASG that the
court nust invariably agree to tendering a pardon if the proposal to pardon
originates fromthe prosecution or if the prosecution supports it. Since
the prosecution, as in this case, supported the plea of respondent no.2 for
grant of pardon and for becom ng an approver, the High Court comitted an
error in reversing the order of the Special Judge. If this contention is



accepted, it would conpletely narginalise the role of the court and take
away the discretion of a judge in ensuring a fair trial and doing justice
in a crimnal case. W, therefore, reject the contention

15. The aforesaid view stands fortified by the judgnment of this Court
in Santosh Kumar Sati shbhushan Bariyar v. State of Mharashta, (2009) 6 SCC
498, wherein it has been held that the order of pardon cannot be passed
mechani cally and the court has to apply its mnd while exercising such
powers. In Bawa Faquir Singh v. Enperor, AIR 1938 PC 266, while dealing
with the issue of grant of pardon under the provisions of the old Code, it
was hel d that tendering pardon under the provisions of Section 337 of the
old Code is "a judicial act and under the special precautions, rules and
consequences which the statute sets out".

16. Section 306 Cr.P.C. is verbatimto Section 337 of the old Code.
There is no change at all with respect to the power to grant pardon. Mre
so, exercise of judicial power in relation to grant of pardon is required
so as to renove any suspicion of political consideration or to ensure that
the pardon is in the interest of justice (Law Commission of |India - 48th
Report, July 1972). The Constitution Bench in Sar avanabhavan and
Govi ndaswany (supra) considered the issue of veracity/reliability of the
evi dence of an approver and not who can be nade an approver or what is the
role of the court while considering the application for grant of pardon

17. No judgment had been brought to our notice wherein the aforesaid
quot ed portions of three-Judge Bench judgnents in Lt. Conmander Pasca
Fernandes (supra) and Laxm pat Choraria (supra) had been taken into
consideration. The trend has been that wthout nmaking reference to the
af ore-nenti oned observations in the aforesaid judgnents, this Court has
observed that the court while exercising the power to grant pardon need not
exanine the cul pability of the accused seeking pardon

18. The concept of public policy was explained by Lord Mansfield in
Hol non v. Johnson, (1775) 1 Cowp 341 observing that the principle of public
policy is: ex dolo nmalo non oritur action. No court will lend its aid to a
man who founds his cause of action upon an imoral or an illegal act. |If,

fromthe plaintiff’s own stating or otherw se, the cause of action appears
to arise ex turpi causa, or the transgression of a positive law of this
country, there the court says he has no right to be assisted. (See also:
Kedar Nath Motani & Ors. v. Prahlad Rai & O's., AIR 1960 SC 213).

Public policy, though based on norality and its notions are inherently
subj ective, has apparently been referred to as synonynous wth the policy
of law or the policy of the statute. However, in nodern tines it has becone
quite distinct fromthat of policy of law as it has rightly been said that
a just thing may not be legally right as norality and law are not co-
extensive. (Vide: Mirlidhar Agarwal & Anr. v. State of UP. & Os., AR
1974 SC 1924; and S. Khushboo v. Kanniammal & Anr., AR 2010 SC 3196).

19. In P. Rathi nam Nagbhusan Patnaik v. Union of India, AR 1994 SC
1844, this Court observed that in judicial sense, public policy does not
simply mean sound policy or good policy, but it neans the policy of a State

established for the public weal, either by law, by courts, or genera
consent .

20. From the aforesaid discussion on the issue, it is evident that the
law laid down by this Court in Lt. Commander Pascal Fernandes (supra) and
Laxm pat Choraria (supra) still holds the field. 1n spite of our repeated

query, no case where a different view fromthe aforesaid two cases has been
taken coul d be brought to our notice.

In view of the above and considering the judgnent of the
Privy Council in Bawa Faquir Singh (supra), we are of the view that the
grant of pardon by a court under Section 306 Cr.P.C. on being asked by the
accused and duly supported by the State is a judicial act and while
performng the said act, the Magistrate is bound to consi der t he
consequences of grant of pardon taking into consideration the policy of the
State and to certain extent conpare the culpability of the person seeking
pardon qua the other co-accused

21. For illustration, we take a case where a person hires a



professional crinmnal to kill his entire fanmily i.e. father and brothers
and succeeds in the said nission. Later on, if he turns approver, the
mercenary who got paid to execute the conspiracy gets hanged while the
principal accused who hired the nercenary has not only escaped the
liability in crimnal trial but would also succeed in inheriting the entire
property of his family which otherwise is not pernmissible in view of the
| aw of succession, etc.

Under Section 25 of the Hi ndu Succession Act, 1956, the

murderer stands disqualified for inheritance. The provision reads as
under:
"25. Murderer disqualified - A person who comits nurder or abets the
conmi ssion of nurder shall be disqualified frominheriting the property of
the person nurdered, or any other property in furtherance of the succession
to which he or she committed or abetted the comm ssion of the nmurder."

The Section deals with the disqualification frominheritance of a
person who conmmits nurder or abets conmission of nurder. The provision of
the section provides for a statutory recognition to the Hindu Law
whereunder the rule is applied not on the basis of text but wupon the
principle of justice, equity and good conscience. (Vide: Kenchava Kom
Sanyel | appa Hosmani & Anr. v. Grimallappa Channappa Somasagar, AR 1924 PC
209). The rule had been nmde applicable by all courts consistently
including this court as is evident fromthe judgment in Vallikannu v. R
Si ngaperumal & Anr., AIR 2005 SC 2587.

22. Once the immunity extends to the accused and the accused is nade
an approver, he stands di scharged whereupon he seizes to be an accused and
woul d be exanmined only as a witness unless the said privilege is revoked on
viol ation of the condition of disclosing conplete truth. [See: State (Delhi
Adm.) v. Jagjit Singh, AIR 1989 SC 598; and Jasbir Singh (supra)].

Thus, the illustration cited herei nabove quoting Section 25 of the Act 1956
reflects the policy of law and the court nust be alive to such situations
whi | e passing an order otherw se the consequences nmay be too abhorrent.

23. In Laxm pat Choraria (supra), this Court observed that a person on
whose head a sword renmai ns hangi ng nay not depose the whole truth for the
reason that if an accused is facing a |arge nunber of crimnal cases and
pardon is granted in one case only, he may not be able to come out of the
clutches of the police pressure.

Thus, it is quite possible that he may not be able to speak the whole truth
for the reason that he is under a constant pressure of police and in such
an eventuality, the pardon nay facilitate perjury which nay cause a serious
prejudice to the co-accused. The Court is only required to be not
oblivious of such fact-situation

24. The other facts which could also be taken note of are the
correspondence between the Judicial Authority of Switzerland and the CBI as
wel|l as the conmmunication, particularly reply to the Letter Rogatory sent
by Indian Authorities, letter dated 13.1.1998 sent by S.C. Barjatya to the
Swi ss Bank, letter dated 4.2.1998 sent by Manju Barjatya, wfe of S C
Barjatya to Swiss Bank Corporation and contradictory statenments in the
conpl aint dated 4.1.1998 by S.C. Barjatya and the FIR dated 29.1.1999. The
Court nmay also take note of the statutory provisions of Section 166A
Cr.P.C. etc. and further correspondence between different departnents on
the issue of sanction for prosecution of the respondent.

25. We do not say that the court does not have jurisdiction to grant
pardon nor we say that the court can be directed by the superior court to
consider the matter in a particular manner. W sinply suggest that these
are relevant factors which nmust be kept in nmind by the court while
exercising such power. It is further clarified that we do not want to
suggest that the finding recorded by the crimnal court is binding on civi
court as the issue raised by the | earned ASG that the matter of succession
under Section 25 of the Act 1956 has to be dealt with by a civil court and
the civil court nmay not be bound by the findings recorded by the crinina
court nor we suggest that the court has to examine each and every point
meticul ously. The court may consider all relevant facts and take a prinm
facie view on the basis of the sane.

26. So far as the entertainment of the case at the behest of the



respondent by the High Court is concerned, we nmay state that he may not
have a legal right to raise any grievance, particularly in view of the I|aw
| aid down by this Court in Ranadhir Basu v. State of West Bengal, AR 2000
SC 908. However, the revisional powers under Section 397 read with Section
401 Cr.P.C. can be exercised by the court suo notu, particularly to exam ne
the correctness, legality or propriety of any finding, sentence or order
and as to the regularity of any proceeding of the inferior court.

These two Sections in Cr.P.C. do not create any right in the favour of the
litigant but only enpower/enable the Hi gh Court to see that justice is done
in accordance with recogni sed principles of crimnal jurisprudence. The
grounds of interference may be, where the facts adnmitted or approved, do
not disclose any offence or the court may interfere where the facts do not
di scl ose any offence or where the material effects of the party are not
considered or where judicial discretion is exercised arbitrarily or
perversely.

(See al so: Everest Apartnents Co-operative Housing Society Ltd., Bonbay v.
State of Maharashtra & Ors., AIR 1966 SC 1449; and State of U P. v. Kailash
Nat h Agarwal & Ors., AR 1973 SC 2210).

27. I ndi sputably, respondent no.1 has agitated the issue regarding the
application filed by respondent no.2 seeking pardon and had | ost before the
H gh Court as well as before this Court as the Special Leave Petition stood
di sm ssed. However, these facts had not properly been placed by the
appel l ant before the High Court. Wile passing the inpugned judgnent and
considering the fact that the material required to be considered had not
even been placed before the court while disposing of the application for
grant of pardon and the manner in which the application had been dealt wth
as the respondent no.2 and the present appellant had been playing hide and
seek with the court and in spite of the fact that the court had asked the
appel lant to disclose the crimnal cases pending against the respondent
no.2, no information was furnished to the court, we are of the considered
opinion that in the facts and circunstances of the case, substantial
justice should not be defeated on mere technicalities.

28. In view of the above, we do not find any cogent reason to
interfere with the inpugned judgnent and order. The appeal lacks nerit and
is accordingly dismissed. Interimorder passed earlier stands vacated.

Before parting with the case, we would clarify that no observation
made by us in this judgnent, on factual issues should be taken as final by
the court concerned. The court shall proceed in accordance with | aw.

(DR B.S. CHAUHAN)

New Del hi , (S. A. BOBDE)
Novenmber 22, 2013
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Hon' bl e Dr. Justice B.S. Chauhan pronounced the judgnent of the

Bench conprising of His Lordship and Hon’ble M. Justice S.A Bobde.

Appeal is dismissed in terms of the signed reportable judgnent.
Interimorder passed earlier stands vacat ed.

(O P. Sharma) (MS. Negi)
Court Master Court Master
(Signed reportable judgnent is placed on the file)



