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Petition(s) for Special Leave to Appeal (Civil) No(s).26226/2009

(From the judgement and order dated 28/10/2008 in WA No.2064/2008
of the HIGH COURT OF KERALA AT ERNAKULAM)

EMCEES TRADERS                                               Petitioner(s)

                    VERSUS

STATE OF KERALA & ORS.                                       Respondent(s)

(With appln(s) for c/delay in filing SLP)

Date: 05/04/2010     This Petition was called on for hearing today.

CORAM :
          HON’BLE MR. JUSTICE S.H. KAPADIA
          HON’BLE MR. JUSTICE SWATANTER KUMAR

For Petitioner(s)       Mr. Ranjith K.C., Adv.

For Respondent(s)       Mr. Yasobant Das, Sr.Adv.
                        Mr. R. Sathish, Adv.

             UPON hearing counsel the Court made the following
                                 O R D E R

              The short question which arose before the High

     Court    for   determination     was   whether    the   benefit   of

     Ext.P6 Circular can be given to a subsequent seller in

     the State, when the Circular itself states that the

     benefit can be given only to the first seller in the

     State?

              The   High     Court   came   to   the   conclusion   that

     Ext.P6 Circular applied only to the first sellers in
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the State and not for any other person.                        However, while

disposing of the Writ Appeal, the High Court did so in

following terms:

               "When the matter was posted before the
        Court for admission, we had enquired with the
        learned counsel appearing for the appellant,
        whether the benefit of Ext.P6 Circular can be
        given to a subsequent seller in the State, when
        the Circular itself states that the benefit can
        be given only to the first sellers in the State,
        we did not get any positive answer from the
        learned counsel.     That only means that the



        Circular can be applied only to such of those who
        are first sellers in the State and not for any
        other person."

        Before     us,     it    has       been     argued       that     merely

because the learned counsel for the petitioner could

not reply to the query raised by the Court should not

be the ground for dismissing the Writ Appeal filed by

the petitioner herein.             It has been argued before us

that there was material before the High Court which

indicated that the petitioner herein was, in fact, the

first   seller     in    the    State      and,     accordingly,         it   was

entitled to the benefit of Ext.P6 Circular.

        In the facts and circumstances mentioned herein-

above, we are of the view that the petitioner herein

deserves   one     more       opportunity      to       approach     the      High

Court   and    show       to    the     High       Court       the      material

indicating    that      the    petitioner         was    the    first     seller

entitled      to     the        benefit       of        Ext.P6       Circular.

Accordingly, we grant liberty to the petitioner to move

the Division Bench by way of review.                           We express no
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opinion on the merits of the case.

       In view of what is stated herein-above, learned

counsel for the petitioner seeks leave to withdraw this

Special Leave Petition.   Permission granted.   Special

Leave Petition is dismissed as withdrawn.

   (N. Annapurna)                 (Madhu Saxena)
     AR-cum-PS                   Asstt. Registrar
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