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                         IN THE SUPREME COURT OF INDIA
                         CIVIL APPELLATE JURISDICTION

                     CIVIL APPEAL NO. 5412 OF 2011
                    (Arising out of SLP(C) NO. 23415/2009)

UNION OF INDIA                                                  Appellant(s)

                     VERSUS

M/S V.E.COMMERCIAL VEHICLES LTD.                                Respondent(s)

                                     O R D E R

        Leave granted.

        This appeal is directed against the judgment and order

dated   28.2.2009     passed    by    the   High   Court   of   Madhya   Pradesh

dismissing the appeal preferred by the Appellant herein after

making an observation that there was no intention to evade duty

on the part of the assessee-respondent.                 It was also held that

since the duty was paid by the assessee prior to the issuance of

the   show   cause   notice,     no    penalty     is   leviable   on   the    said

assessee under Section 11AC of the Central Excise Act.

        We   have    heard     the    learned    counsel   appearing     for    the

parties on the issues raised in this appeal.                 Counsel appearing

for the Appellant has submitted before us that the conclusions of

the High Court that there is no evidence adduced or brought on

record by the Appellant against the assessee to show their malice

or clandestine approach to evade payment of duty is perverse and
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not borne out of the records.        It is also submitted that only

because the assessee deposited the duty before issuance of show

cause notice and because there was some doubt about the payment

of duty on the goods, therefore, in such cases, there cannot be

any imposition of penalty on assessee, cannot be accepted as

correct law as such findings are against the law laid down by

this Court in Union of India Vs. Rajasthan Spinning & Weaving

Mills reported in 2009(238) E.L.T. 3 (SC).



         Counsel appearing for the Respondent submits that in the

aforesaid decision also, namely, Rajasthan Spinning & Weaving

Mills (supra), this Court has remanded back the matter to the

High Court for fresh consideration of the issue in the light of

the said decision and also in the light of the evidence available

on record.

         Having gone through the records with the assistance of the

counsel appearing for the parties, we are satisfied that findings

recorded by the High Court in the impugned judgment and order and

the conclusions arrived at thereto are contrary to the decision

of this Court in Rajasthan Spinning & Weaving Mills (supra) as

also the evidence that is available in the nature of the show

cause notice, reply submitted and the findings arrived at by the

adjudicating   authority.    Those   findings   and   the   evidence   on

record should have been considered and appreciated by the High

Court.    Despite the availability of such evidence on record, the
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High Court was not justified to hold that there was no evidence

adduced or brought on record in support of the contention that

there was no malice or clandestine approach to evade payment of

duty.   The findings are without reasons and without appreciation

of the evidence available on record.

        Accordingly,      we    allow    the     appeal   and   set    aside   the

impugned judgment and order passed by the High Court and remit

back the matter to decide the entire dispute afresh in accordance

with law and in the light of the aforesaid decision of this Court

and in the light of the evidence available on record.

        The parties shall appear before the High Court on August

8,   2011   when   a   date    would    be   fixed   by   the   High   Court   for

arguments.

        We also make it clear that any observation made herein

shall not be construed by the High Court as any final view

expressed by this Court on the merits of the dispute between the



parties.

                                                   .......................J
                                                   (Dr. MUKUNDAKAM SHARMA)

                                                     ......................J
                                                     (ANIL R. DAVE)

NEW DELHI,
JULY 13, 2011
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ITEM NO. 4                  COURT NO.13               SECTION III

             S U P R E M E     C O U R T   O F    I N D I A
                            RECORD OF PROCEEDINGS

Petition(s) for Special Leave to Appeal (Civil) No(s).23415/2009

(From the judgement and order dated 28/02/2009 in         CEA No. 10/2009
of The HIGH COURT OF M.P AT INDORE)

UNION OF INDIA                                         Petitioner(s)

                   VERSUS

M/S V.E.COMMERCIAL VEHICLES LTD.                       Respondent(s)

(With prayer for interim relief)

Date: 13/07/2011    This Petition was called on for hearing today.

CORAM :
          HON’BLE DR. JUSTICE MUKUNDAKAM SHARMA
          HON’BLE MR. JUSTICE ANIL R. DAVE

For Petitioner(s)       Mr. Arijit Prasad, Adv.
                        Ms. Madhurima Tatia, Adv.
                        Mr. B. Krishna Prasad, Adv.

For Respondent(s)       Mr. Alok Kumar, Adv.
                        Mr. Krishan Mohan, Adv.
                        Mr.M.P.Devanath, Adv.

             UPON hearing counsel the Court made the following
                                 O R D E R

       Leave granted.

       The appeal is allowed in terms of the signed order.

           (NAVEEN KUMAR)                       (RENU DIWAN)
           COURT MASTER                         COURT MASTER
                  (Signed order is placed on the file)


