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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).22907/2009

(From the judgenent and order dated 03/02/2009 in WP

32033/ 2006 of The HI GH COURT OF KERALA AT ERNAKULAM

DASAN PI LLAI Petitioner(s)
VERSUS

CHONAPPALLI YI L ENTERPRI SES & ORS. Respondent (s)

(Wth appln(s) for c/delay in filing SLP)
Date: 27/07/2011 This Petition was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE R V. RAVEENDRAN
HON BLE MR JUSTI CE A. K. PATNAI K

For Petitioner(s) M. K. Radhakri shnan, Sr. Adv.
M. Intiaz Ahned, Adv.
Ms. Naghma Intiaz, Adv.
M S. Equity Lex Associ at es, Adv.

For Respondent (s) M. P.1. Jose, Adv.
M. K Rajeev , Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER
Del ay condoned.

Leave granted.

In terms of the signed order the appea
is allowed and the order dated 3.2.2009 of the
H gh Court and the order dated 15.11.2006 of
the executing court are set aside. The order
dated 25.2.2004 is recalled. The application
filed by the appellant is restored to the file
of the executing court with a direction to
di spose of the sane in accordance with |Iaw on
merits expeditiously after notice to parties,
uni nfluenced by the observations of the High
Court in the order dated 3.2.20009.
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(O P. Sharnma) ( MS. Negi )
Court Master Court Master
(Signed order is placed on the file)
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I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 5997 OF 2011
[Arising out of SLP [C] No. 22907/ 2009]

Dasan Pill ai
Appel | ant

Vs.



Chonappal liyil Enterprises & Os.
Respondent s

ORDER

Del ay condoned. Leave granted. Heard.

2. The appellant claimng to be the auction purchaser

of t he di sput ed property in a revenue sal e, filed an
application under Order 21 Rule 99 of the Civil Procedure

Code in an exception pr oceedi ngs initiated by 13th
respondent Bank as decree holder in a noney suit where the

sai d property was brought to sale and purchased by the 18 th

respondent. The said application filed by the appell ant

was di smi ssed for non-prosecution, on 25.2.2004 by the

Executing Court. The appellant filed an application for

restoration of hi s appl i cati on. That application was
di sm ssed on 15.11.2006. The wit petition filed by the

appel | ant chal | engi ng t he sai d order was di smi ssed

on 3.2.2009 on the ground that the appellant did not show
3

sufficient cause for restoring the application. The High
Court al so nade a passing observation that application
under Order 21 Rule 99 of the Code was not naintainable.
Feeling aggrieved, the appellant has filed this appeal by

speci al | eave.

3. Two subni ssions are nade by the appellant. Firstly,

it is submtted that sufficient cause was nmade out for his

absence and therefore the finding that no reason was nade

out for restoration was erroneous. Secondl vy, it is
submitted t hat Hi gh Court whil e di smi ssi ng t he Wit
petition holding that no ground was nade out for restoring

the application, ought not to have made a casua

observation on nerits, without full consideration, that



the applicati on was not naintai nabl e.

4, Notice was issued by this court on 31.8.2009 on the
limted question as to why the restoration application
shoul d not be allowed and the execution court be directed
to decide the matter on nerits. The appellant has stated
that the case was listed for evidence on 24.2.2004. That
day was declared as a public holiday on account of the
death of the Governor. The appellant therefore thought

that the date of hearing will be informed to him However,

the case was called on the very next date (25.2.2004) and

was di snissed on the ground that he was not present. In

t hese ci rcunst ances, he made an application
restoration i medi at el vy, t hat is, on 27. 2. 2004.
24.2.2004 was declared as a holiday, obviously the court

could not take up the nmatter on the very next day, w thout

notice and dismiss it for non-prosecution. If a particular

working day is declared as a holiday due to unforeseen

ci rcunst ances, the party should have an opportunity to

know t he date to whi ch t he case is adj our ned.
application could not have been dism ssed on 25.2.2004 for

non- appear ance. When the appellant filed a wit petition

the H gh Court ought to have interfered with the matter

5. Thi s appeal is therefore al | owed and

dat ed 3.2.2009 of t he Hi gh Court and t he order
15.11. 2006 of the executing court are set aside. The order

dated 25.2.2004 is recalled. The application filed by the

appellant is restored to the file of the executing court

with a direction to dispose of the sane in accordance with

| aw on merits expedi tiously after notice to
uni nfl uenced by the observations of the Hi gh Court in the

order dated 3.2.20009.
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(R V. Raveendran)

New Del hi ;

July 27, 2011. (A K Pat nai k)



