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I N THE SUPREME COURT OF | NDI A
CRI' M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 2004 OF 2009

RAJEEV .. APPELLANT( S)
VERSUS

EXCl SE | NSPECTOR . . RESPONDENT( S)
ORDER

1. This appeal is directed against the judgnent and

order passed by the High Court of Kerala at Ernakul am

in Crimnal Appeal No.891 of 2003, dated 29.06.2009

wher eby the Hi gh Court has confirned the order of

convi ction passed by the Trial Court in SC No.196 of

2002, dat ed 29. 05. 2003. However , the order

sentence has been nodifi ed.

2. The prosecution’s case is as foll ows:
On 16.10. 1999, at about 10:15 am on the west-side of
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appel lant, while riding a bicycle, was intercepted by

t he Exci se | nspect or, Cher pu Range who had been
patrolling the area with other Excise Oficers. The

appel I ant was searched and a Jerry Can containing 10

litres of Toddy was f ound in his possessi on. The
appel I ant di scl osed that he was a Toddy- Tapper for

one Karuvannur Toddy Shop. A sample of the toddy as

well as the Jerry Can were taken and seal ed. The

appel l ant was arrested and an FIR was regi stered. The

said sanple was forwarded to the Chem cal Analysis

of

t he



Laboratory which reported that the sanple contained

8.61% Et hyl Al cohol

3. Thereafter, on the appellant appearing before the
Trial Court, charges were franed against himfor the

of fence under Section 58 of the Abkari Act, 1077 (for

short, "t he Act"). On the appellant pl eadi ng
guilty, the case was committed to trial
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4. The prosecution exani ned seven Wi t nesses

produced 11 documents and two material objects. The

appel lant’s st at enent was r ecor ded under
313(1)(b) of t he Code of Crim nal Procedure
short, "the Code") wherein he denied the offence and

pl eaded i nnocence.

5. The Trial Court considered the evidence on record
as also the argunents of the parties and observed

that the prosecution had been able to prove that the

sai d Jerry Can (M>1) had been sei zed f
possessi on of t he appel | ant and t hat t
cont ai ned Toddy. The Trial Court further

that once the possession had been proved, the burden

| ay on t he appel | ant to provi de an
expl anation of the circunmstances in which he cane to
possess the said Toddy and that the appell ant had

failed to discharge this burden. Therefore, the Tria

Court concluded that the prosecution had been able to
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establish t he appel lant’s gui It beyond reas
doubt and, vide judgnent and order dated 29.05. 2003,

convicted the appellant for the offence under Section

58 of t he Act and sent enced him to rig
i mpri sonment for a period of three nonths and a fine

of Rs. 1, 00, 000/ -.
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6. Aggri eved by the said conviction and sentence,

t he appel | ant approached the Hi gh Court in Crinina

Appeal No. 891 of 2003 on the ground, inter alia, that

t he appel | ant was a Toddy Tapper and had been
legitimately taking the said toddy to the toddy shop

to neasure it and, therefore, the appellant could not

be convi ct ed.

7. By t he i mpugned j udgnent and order dat ed
29. 06. 2009, the Hi gh Court re-appreciated the entire

evi dence on record and observed that the appellant

had been unabl e to sufficiently expl ain t he

circunstances in which he came to be in possession of
5

the said Toddy. The Hi gh Court further observed that
the evidence on record proved that the appellant had
been in consci ous possession of the said Toddy and

that the same had been recovered fromhim Therefore,
by the inmpugned judgnent and order, the H gh Court

confirnmed the order of conviction passed by the Tria
Court. However, the H gh Court nodified the sentence
to inmprisonnent for a period of one nonth and a fine

of Rs. 1, 00, 000/ -.

8. Aggri eved by the judgnent and order passed by the

Hi gh Court, t he appel | ant is before us in this
appeal

9. We have heard | earned counsel for the parties to

the Iis.

10. Learned counsel for the appellant woul d submnit
that the appellant was a Toddy Tapper and was in

legitimte possessi on of t he sai d Toddy and,
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therefore, the appellant’s conviction was illegal and
unwar r ant ed. Per contra, | ear ned counsel for t he
respondent - State woul d support the judgnent and order

passed by the Hi gh Court.

11. After going through the judgnment and order passed
by the H gh Court as well as the Trial Court and the
material on record, the appellant’s case fails to
convince us. W concur with the finding of the High
Court that the prosecution has been able to prove its

case beyond reasonabl e doubt.

12. On the question of sentence, |earned counsel for
the appellant woul d submit that the sentence inposed
on the appellant ought to be reduced. However, in

light of the seriousness of the offence commtted by
the appellant, we find that the sentence inposed on

t he appel |l ant cannot be further reduced.
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13. In I'ight of t he af or esai d, we are of t he
consi dered opinion that the judgnent and order passed
by the Hi gh Court does not suffer fromany infirmty

what soever and does not require our interference.

14. Accordingly, the appeal is disnissed.

Ordered accordingly.

............ cJl .
(H. L. DATTU)
............. J.
(ARUN M SHRA)
NEW DELHI
SEPTEMBER 08, 2015.
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Crim nal Appeal No(s) . 2004/ 2009
RAJEEV Appel | ant (s)
VERSUS

EXCl SE | NSPECTOR Respondent ( s)

Date : 08/09/2015 This appeal was called on for hearing today.
CORAM :

HON BLE THE CHI EF JUSTI CE

HON BLE MR JUSTI CE ARUN M SHRA

For Appellant(s) M. N she Rajen Shonker, Adv.

For Respondent (s) M. Jogy Scari a, Adv.

UPON hearing the counsel the Court namde the follow ng
ORDER

The appeal is dismissed in ternms of the
si gned order.

As a sequel to t he above, pendi ng
application(s), if any, stand di sposed of.

(Neetu Khaj uri a) (Vi nod Kul vi)
Sr.P. A Assi stant Regi strar

(Signed order is placed on the file.)



