AL 1
I'N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 1497 of 2009

STATE OF RAJASTHAN ... APPELLANT (S)
VERSUS

KABUL SI NGH & ORS. ... RESPONDENT (S)

ORDER

1. This appeal by the State of Rajasthan chall enges the order
of t he Hi gh Court dat ed 12. 04. 2007 by whi ch t he
accused-respondents 1 to 4 and 6 who had been convicted under
Section 302 I.P.C. by the learned Trial Court and sentenced to
undergo rigorous inprisonnent for |ife have been acquitted. The
Accused No. 5 who was simlarly convicted and sentenced has
been found guilty by the Hi gh Court of the offence under Section
304 Part-I1 1.P.C. and sentence of inprisonnent for the period of
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Reason:
the Hi gh Court. During the pendency of the appeal the
accused-respondent No. 1, Kabul Singh, has passed away. The
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appeal against the said accused-respondent has, therefore,

abat ed.

2. The basis of the above order of the Hi gh Court appears to be

the finding recorded that the incident had occurred in the course

of a mut ual fight and therefore cul pability of t he

accused-respondents ought not to be judged with the aid of

Section 149 |.P.C The Hi gh Court took the view that the

accused-respondent s shoul d, i nst ead, be I'iable for their

i ndi vidual acts. As the evidence on record had disclosed that the

fatal injury was caused by the pharsi blow given on the head of

t he deceased by accused-respondent No. 5 Madan Lal, the High



Court thought it proper to acquit the other accused while hol ding
accused Madan Lal liable. However, taking into account that the
fatal blowwas inflicted in the course of a free fight, it was held
that the offence conmitted by the said accused Madan Lal was

not under Section 302 |.P.C. but would conme under Section 304
Part-11 1.P.C Hence, the conviction under Section 304 Part-|

and the sentence inposed, as al ready noticed.

3. The | ear ned counsel appeari ng on behal f of
appel l ant-State has taken us through the evidence of PW1

Maya, the nother of the deceased, PW2 ﬁhnju, the wife of the
deceased and PW3 Manraj, the father of the deceased who had

| odged the F.1.R Learned counsel has tried to convince the

Court t hat formation of unl awf ul assenbl y by t he

accused-respondents is established by the evidence of the said

Wi t nesses. The accused persons had cone arnmed with farsi

lathi etc. to the house of the conplai nant which fact established
the conmon obj ect of the unlawful assenbly. No concl usi on
regardi ng nutual /free fight could have been reached as the
injuries suffered by accused Madan Lal and Jai Dayal are
superfluous injuries which, according to the doctors, could be
self inflicted. It is, therefore, urged that the Hi gh Court had
gone wong in reaching the inpugned conclusions. In any event
according to the | earned counsel, even if the reasoning of the

Hi gh Court is to be accepted, the alteration of the conviction of
accused Madan Lal from302 |I.P.C. to 304 Part-I1 is not
sust ai nabl e having regard to the nature of the said injury which

is borne out fromthe evidence of PW12 Dr. Dharnendra Kunar.

4. On t he ot her hand, | ear ned counsel for t he

accused-respondents by placing before the Court the Medica
Report of the injuries sustained éy accused- Madan Lal and Ja
Dayal has contended that the said injuries were sustained by the
two accused in different parts of the body and the prosecution
has not explained such injuries. In such a situation, according

to the |l earned counsel, the conclusion that the incident occurred

in a nmutual fight is perfectly justified. The accused persons,

t he



therefore, are liable for their individual acts. Lear ned counse
has further ur ged t hat t he acts attributable to t he
accused- Madan Lal amount to conmi ssion of offence under
Section 304 Part-11. Regarding the other accused it is submitted
that there is no evidence on record to hold that they are liable for
any of the injuries sustained by the deceased. The acquitta
made by the High Court is, therefore, justified.
5. We have consi dered the subnissions of the | earned counse
for the parties. We have | ooked into the injury reports in respect
of accused Madan Lal and Jai Dayal i.e. Exhibits D5 and D-6
which go to show that several injuries were suffered by accused
Madan Lal and Jai Dayal. The mere acceptance of the
suggestion made to the deposing doctors that such injuries could
be self inflicted, in our considered view, would not be concl usive.
No evi dence or explanation has bgen forthcomi ng on the part of
the prosecution to explain the injuries on the accused. That
apart, Exhibit P-37A (Copy of the General Daily Diary) noticed by
the High Court indicates that the earliest information with regard
to the incident was that a quarrel had taken pl ace between two
groups on the issue of right of way/passage. Taking into account
the aforesaid facts, the view taken by the H gh Court with regard
to a mutual fight between the two groups cannot be said to be so
erroneous that would require interference.
6. If the cul pability of the accused cannot be deternmined with
the aid of Section 149 as we are inclined to hold, naturally, they
woul d be liable for their individual acts. W have scanned the
evi dence on record including the nmedical reports. W do not find
any injury on the deceased which could be attributed to any of
the accused except accused Madan Lal. The acquittal of the said
accused, therefore, appears to be a correct concl usion.
7. Exhibit P-26 (Injury Report) indicates that the foll ow ng
injuries were sustained by the deceased Amar Singh

1. I nci sed wound 6" x 1" Brain deep over scalp

extending fromleft front to parietal region

upto right parietal region
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2. Bruise 3" x 1" on antern aspect of left thigh

3. Abrasion 1= x > on |l ateral aspect of left
ankl e.

4, Abrasion 1" x <" on lateral aspect of right
wrist.

The postnortemreport (Ex. P-22) indicates that injury No. 1
above caused the death of Amar Singh.
8. It may be correct that the evidence indicates that Amar
Singh is responsible for the fatal blow However, if considering
the fact that the blow was dealt with in the course of a nutual
fight and that a single blow was inflicted by the said accused on
the head of the deceased the H gh Court has held that the acts
attributable to Madan Lal would attract Section 304 Part-11 will
we be justified in interfering with the sane? The view taken is a
possi ble view and even if we are to disagree with the same such
di sagreenent cannot constitute a sufficient basis for reversal of
verdict of the Hi gh Court, the present being an appeal against the
alteration of the conviction and the sentence inposed. For the
af oresai d reasons, we are of the view that the order of the High
Court insofar as accused respondent No. 5 Madan Lal is

concerned will also not call for any interference.
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9. Accordingly, we disniss the present appeal and affirmthe
order of the High Court.
...thANjAN ...... j .................
...tN:V:.hAMANQ ..................
NEW DELH
2ND SEPTEMBER, 2015
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Date : 02/09/2015 This appeal was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE RANJAN GOGO
HON BLE MR JUSTI CE N. V. RAVANA

For Appellant(s) M. MIlind Kunmar, Adv.

For Respondent (s) M. Ram Niwas Buri, Adv.
M. Sanj eev Ml hotra, Adv.

UPON hearing the counsel the Court made the follow ng
ORDER

The appeal is dismssed in ternms of the
si gned order.

( MADHU BALA) (ASHA SONI)
COURT MASTER COURT MASTER
(Signed order is placed on the file)



