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IN THE SUPREME COURT OF | NDI A
VI L APPELLATE JURI SDI CTI ON
VIL APPEAL NO. 104 OF 2008
P. PONER CORP. LTD. Appel | ant (s)
VERSUS
NATI ONAL THERVAL POAER CORP. LTD. & ORS. Respondent (s)
W TH
ClVIL APPEAL NO. 695 OF 2008
ORDER
ClVIL APPEAL NO. 104 COF 2008
The pr esent appeal is filed by t he u. P. Power
Cor por ati on Lt d. agai nst an order of the Appellate
Tri bunal for El ectricity dat ed 31. 05. 2007, whi ch
ultimately uphel d a tariff or der of t he Centra
El ectricity Regul at ory Conmi ssi on (in short,
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&#34; Commi ssi 0n&#34;) dat ed 23.07. 2003. The order of t he
| earned Appellate Tribunal is on several points which

have been deci ded in favour of t he respondent - NTPC

bef ore us. The mai n gri evance of M . Pradeep M shra,

| ear ned counsel appeari ng for t he appel I ant, is t hat

t he Appel | ate Tri bunal has, with a very br oad brush
gone beyond t he Non- Cbst ant e Cl ause cont ai ned in

Clause 2.3 of the CERC Regul ations, 2001 and has held

that this would nmean that the entire Regul ations have

been over-ridden and t hat consequent |y, old tariff
orders alone will have to be read in its place.
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On  the other hand, t he | ear ned counsel appeari ng
for t he NTPC states t hat t he Appel | ate Tri buna
appears to have restricted t he Non- Cbst ant e Cl ause
cont ai ned in Cl ause 2.3 only to &#39; oper ati onal nor s &#39;
and not to ot her provi si ons cont ai ned in t he
Regul ati ons.

Since the bone of contention revol ves around
Clause 2.3, it is set out as follows : -

&#34; 2.3 Notwi t hst andi ng anyt hi ng cont ai ned

in this notification

(a) The oper ati onal nor ns except t hose

rel ating to &#34; Tar get Avai |l abi | i t y&#34; and
&#34; Pl ant Load Factor&#34;, as contained in the

exi sting tariff notifications for

i ndi vi dual power stations i ssued by t he

Central Gover nment under provi so to

Section 43 A(2) of t he El ectricity

(Suppl y) Act, 1948 in respect of t he

existing stations of NTPC shall continue

to apply for those stations.

(b) The operational norns, except those

rel ating to &#34; Tar get Avai |l abi | i t y&#34; and
&#34; Pl ant Load Factor &#34; for the existing and

t he new stations of NTPC and NLC for

whi ch no tariff notification has been

i ssued by the Centr al Gover nnent but
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Power Pur chase Agreenent s (PPAs)/ Bul k

Power Suppl y Agr eenent ( BPSASs) exi st on

t he date of i ssue of this notification

shal | be gover ned by t he respective

PPAs/ BPSAs si gned by t he Generati ng

Conpany with the beneficiaries. &#34;

It will be seen t hat Cl auses (a) and (b) of

Cl ause 2.3 speak of &#34; oper ati onal nor e &#34; except t hose
rel ating to &#34; Tar get Avai |l abi | i t y&#34; and &#34; Pl ant Load
Fact or &#34;, which concepts we are not strictly concerned

with in this appeal . It is cl ear t hat t he

Non- Cbst ant e Cl ause cont ai ned in Cl ause 2.3 woul d



refer only to  &#34; operational nor ns&#34; whi ch are
prescri bed in Cl auses 2.4 and 1.11 of t he

notification dat ed 26. 03. 2001. The ef fect,

t heref ore, of t he Non- Cbst ant e Cl ause cont ai ned in

Cl ause 2.3 is to state t hat &#34; oper ati onal nor e &#34;
cont ai ned in the notification will not apply in

respect of t he exi sting stations of t he NTPC, whi ch
will conti nue to be gover ned by tariff notification

i ssued by t he Central Gover nnent under Secti on 46 A
(2) of t he El ectricity (Suppl y) Act, 1948 or

agreenent between the parties.

W find, t her ef or e, t hat t he | ear ned Appel | ate

Tri bunal in stating that Cl ause 2.3 wll render al |
ot her provisions of the Regul ations including C auses
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2.4 and 1.11 t her eof as non- operative in t he case of
conflict, is not a correct statenment of the |aw

The only ot her poi nt whi ch requires our

consideration is what is contained in the Judgment of

the Appellate Tribunal in paragraph 24 thereof. Thi s

par agraph reads as follows : -

&#34; 24. For Ther mal Power St ati ons whi ch

exi st ed as on 01. 04. 2001, debt -equity was

fixed on normative 50: 50 by t he Centra

Conmi ssi on whi ch, inter-alia, meant t hat

for t he pur pose of determ nati on of tariff
t he capital cost of t he i nst ant pl ant on
t he date of conmmrer ci al operation was

necessarily to be traced to the approval of

t he Centr al El ectricity Authority (i.e

CEA) or Covt. of India. The conpil ati on of

approval s submitted by NTPC in respect of
t he i nst ant station on 23. 01. 2007 provi des

t he i nformation about t he approved capita

cost bei ng Rs. 1190. 69 crores. The NTPC
has cl ai med servi ci ng of debt-equity

capital at 50:50. In view of the aforesaid

even i f dat a in respect of subscri bed and
pai d up capital for t he i nst ant pl ant wer e

furni shed the sane was not nuch rel evant as
t he basi s of Debt - Equi ty Capi t al Rati o is
to be t aken on normative basi s of 50: 50.
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Appr oval of Ret urn on Equity of 16% was
al so notified by Gover nnent of India for
Si ngraul i Ther mal Power Station

Ther ef or e, we reject t he claim of t he

Appel | ant t hat t he fixation of Debt - Equi ty
Rati o on t he basi s of normative 50: 50 and
al | owi ng Ret urn on Equity of 16% are not
statutorily perm ssible. &#34;

M. Pradeep M shr a, | ear ned counsel appearing for
the appellant, has ar gued before us t hat t he
Debt - Equity Ratio fixed on a normative basis of 50:50
by t he Central Conmi ssi on ought not to apply in Vi ew
of Sh. K. P. Rao Conmi tt ee&#39; s recomrendat i ons. Ve have
been i nf or med by t he | ear ned counsel appeari ng on

behal f of t he respondent - NTPC, t hat this Commi tt ee&#39; s
reconmendat i ons wer e not accepted by the Gover nnent

and consequent |y, not accepted by t he Conmi ssi on

al so.

e find t hat t he Debt - Equi ty Rati o, whi ch was

fixed on a normative basi s of 50: 50, had been fixed
prior to the coning into force of t he 2001

Regul ati ons. Appr oval of Ret urn on Equity of 16%

whi ch was al so notified by t he Gover nient of I ndi a

for t he Ther mal Power Station &#34; Si ngr aul i &#34; will al so



continue to govern the parties.
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e, t her ef or e, find no error in conti nui ng with
the Debt-Equity Ratio on a normative basis of 50:50.

The civil appeal is di sposed of accordi ngly.

There shall be no order as to costs.
Cvil Appeal No. 695 of 2008

The poi nt raised in this appeal is covered
agai nst t he appel | ant by t he deci si on of this Court
in National Thernmal Power Corporation Ltd. Vs. Madhya
Pradesh State El ectricity Boar d & Os. reported in
(2011) 15 scCC 580 .
Therefore, this appeal is dism ssed with no order
as to costs.

....................... J.
[ KURI AN JOSEPH ]
....................... J.
[ ROHI NTON FALI NARI MAN ]
New Del hi ;
January 28, 2016.
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| TEM NO 101 COURT NO. 12 SECTI ON XVI |

SUPREME COURT OF | NDI A
RECORD OF PROCEEDI NGS
G vil Appeal No(s). 104/2008
U. P. PONER CORP. LTD. Appel | ant (s)
VERSUS

NATI ONAL THERVMAL POWER CORP. LD. & ORS. Respondent ( s)
(with appln. (s) for ex-parte stay and office report)
W TH
C. A No. 695/2008
(Wth Ofice Report)
C. A No. 696/2008
(Wth Ofice Report)
Date : 28/01/2016 These appeals were called on for hearing today.
CORAM : HON&#39; BLE MR JUSTI CE KURI AN JOSEPH

HON&#39; BLE MR, JUSTI CE ROHI NTON FALI NARI MAN
For Appellant(s) M. Pradeep M sra, Adv.

For Respondent(s) M. M G Ranmachandran, Adv.
M. K V. Mbhan, Adv.
Ms. Poorva Saigal, Adv.
M. Rahul Singhal, Adv.
M. Al ok Gupta, Adv.

UPON hearing counsel the Court made the follow ng

ORDER
Cvil Appeal No. 104 of 2008 is disposed of and Civil Appeal
No. 695 of 2008 is dismissed in terns of the signed order.
Pending interlocutory applications, if any, are disposed of.
Cvil Appeal No. 696 of 2008 be listed on 01.02.2016.
(Jayant Kunmar Arora)
Sr. P.A. (Renu Diwan)
Court Master
(Signed order is placed on the file)
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