Z8| TEM NO 42 Court No. 4 SECTI ON 1|

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Crl) No(s).5805/2008

(From the judgenent and order dated 30/06/ 2008 in TRP No. 41/2008
of The Hl GH COURT OF KERALA AT ERNAKULAM

MUHAMVED | SSAHAK & ANR. Petitioner(s)
VERSUS
K. K. ABDUL SALAM & ANR. Respondent ( s)

(Wth appln(s) for nodification of Court’s Order,ad-interimex-parte
stay and office report ))

Date: 20/11/2009 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE ALTAVMAS KABI R
HON BLE MR JUSTI CE CYRI AC JOSEPH

For Petitioner(s) Si sir Pinaki, Adv.
P. Raj esh, Adv.

P. S. Sudheer, Adv.
For Respondent (s) Sant osh Paul , Adv.

John Mat hew, Adv.

s S5 555

G Prakash , Adv
UPON hearing counsel the Court nmade the foll ow ng
ORDER
Leave granted.
The appeal is allowed in part in terms of the
si gned order.

(Ganga Thakur) (Ramesh Chander Joshi)
PS to Registrar Court Master

Signed order is placed on the file.
I N THE SUPREME COURT OF | NDI A
CRIM NAL  APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO. 2256 OF 2009
(Arising out of SLP(Crl.) No. 5805/08 )
MUHAMVED | SSAHAK & ANR. ... APPELLANT( S)

Ver sus

K. K. ABDUL SALAM & ANR . RESPONDENT ( S)



ORDER

Leave granted.

Thi s appeal arises out of the judgnment and order

dat ed 30t h June, 2008, passed by t he Hi gh Court of
Keral a at Er nakul am in Tr.P(Crl.) No. 41 of 2008
pur portedly, al | owi ng t he Transfer Petition and
transferring CC No. 25/ 08, pendi ng bef ore t he
Judicial First O ass Mgistrate, Mannar kkad, to the
court of Munsi f Magi strat e, Nadapur am wher e
S. T. No. 1352/ 2006, re- nunber ed as S. T. No. 120/ 2008, is
pendi ng.

The appel l ant s herein are t he accused in a

complaint filed by the respondent No.1 under Section

138 of Negotiable Instrunments Act, 1881. The sane is

pendi ng before t he Judi ci al First Cl ass Magi strate

Mannar kkad, and has now been transferred to the court
of Munsi f Magi strat e, Nadapur am by t he i mpugned
j udgnent .

2.
The appel l ant's herein are t he def acto

compl ai nants in case, C.C. No. 25/08, under Section
420/ 34 | PC, pendi ng bef ore t he Judi ci al First Cl ass
Magi strate Mannar kkad. The al | egati on in bot h t he
cases rel ate to a cheque whi ch has al | egedly been

i ssued to the appellant by the 1st respondent, who is

the conpl ainant in the case pending in Nadapuram In
the said case, the trial has reached the stage of
exami nation under Section 313 of Cr.P.C. whereas in

the prosecution case under Section 420 | PC, cogni zance
has only been taken in 2008, and the matter was first
posted for frami ng of charge on 12th May, 2008, and
charges are yet to be franed.

The appel I ant s herein filed t he af oresai d



application for transfer on the ground that since the

subject matter of the two cases was sinilar and the

wi t nesses are al so conmon, the case pending before the

court of Munsi f Magi strat e, Nadapur am shoul d
transferred to be tried al ong with the case pending
before the Judicial First C ass Magi strate, Mannarkkad.

The prayer nade on behal f of the appellant herein was

opposed on behal f of the respondent No.1 herein, and

after hearing the subm ssions nade on behal f of the
parties, the Hi gh Court thought it fit, in the interest

of justice, to transfer the appellants’ Conpl ai nt Case
before the Judicial First Cass Magi strate, Mannarkkad
to the Court of Munsif Magistrate, Nadapuram
Aggri eved by t he sai d direction of t he

Court, the appellants have filed the present appeal

be

Hi gh

Much t he sane subm ssi ons have been advanced

before us as were advanced before the Hi gh Court.
only difference is that on behalf of the appellants, it
has been subnmitted that on their petition for transfer
of the case at Nadapuramto Mannarkkad, the Hi gh Court
has exerci sed its jurisdiction erroneously
transferring his case from Mannar kkad to Nadapuram

In our view, although, apparently the H gh Court
wanted to do justice to the parties in having both the
matters heard together, as it had al so been prayed for
by t he appel I ant s, it ought not to have, on
petition filed by t he appel I ant s, transferred
appel l ants’ case to Nadapuram At best, it could have
di sni ssed the application. W are al so unable to agree
with the subm ssions made on behal f of the appellant
that the case at Nadapuram shoul d have been transferred
to Mannar kkad. The case at Nadapuram has reached the

final st age whil e t he Conpl ai nt Case bef ore

The

t he

t he

t he



Mannar kkad Court, is only at t he st age wher e

cogni zance has been taken. The proceedings in the case
at Nadapuram ought not to be held up on account of the

pendi ng proceedi ngs at Mannar kkad.
In that view of the matter, we are not inclined
to accept the reasoning of the High Court. W are of
the view that at the best the H gh Court could have
di smissed the application for transfer filed on behal f

of the appellant.
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Accordingly, we allow the appeal in part and set
asi de the judgnent of the Hi gh Court, but at the sane
tinme we disnmiss the Transfer Petition filed on behal f

of the appellant.

( CYRI AC JOSEPH )

New Del hi ,
Novenmber 20, 2009.



