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REPORTABLE

IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI' M NAL APPEAL NO. 747 OF 2010
RAJAT PRASAD ... APPELLANT (9)
VERSUS
C.B.I. ... RESPONDENT (S)
W TH

CRI M NAL APPEAL NO. 748 OF 2010
JUDGMENT

RANJAN GO, J.

1. The refusal of the Delhi H gh Court to exercise its inherent
jurisdiction under Section 482 Cr.P.C. to quash the crimnal charges
franmed agai nst the accused-appell ants has been challenged in the
present appeals. Specifically, the appellants, Rajat Prasad and
Arvind Vijay Mhan who are the sixth and fourth accused respectively
in CC Case No. 28 of 2005 (hereinafter referred to as A-6 and A-4)
in the Court of the |earned Special Judge, CBlI, Delhi had assailed
the order dated 24/25.04. 2007 passed by the learned Trial Court

fram ng charges agai nst them under Section 120-B of the |IPC read

2
with Section 12 of t he Prevention of Corrupti on Act ,
1988
(hereinafter for short ‘the Act’') before the Hi gh Court. The Hi
gh

Court by its order dated 30.05.2008 refused to interfere with the
said order of the learned Trial Judge. Hence, the present appeals

by special |eave.

2. The relevant facts which will require enuneration can be sumed

up as follows.

On 16th of Novenber, 2003 in the Del hi Edition of the |Indian



Express a news item under t he caption " Caught on Tape
Uni on

M ni ster Taki ng Cash saying noney is no | ess than God" had appeared
showi ng visuals of one Dalip Singh Ju Dev, (deceased first accused)

(A-1), the then Union Mnister of State for Environnent and Forest,

receiving illegal gratification fromone Rahul alias Bhupi nder Singh
Pat el (third accused) (A-3) in t he presence of t he Addi ti ona
I
P&ivate Secretary to t he M ni ster one Nat war Rateria (seco
n
accused) (A-2). | medi ately on publication of the abovesaid news
iten1h a prelimn nary enquiry was registered by the ACU-11 of
t he

Central Bureau of Investigation, New Del hi and on concl usion of the
said prelimnary enquiry FIR dated 19.12.2013 was filed alleging
commi ssi on of offences under Section 12 of the PC Act, 1988 read

with Section 120-B I PC by the present appellants (A-4 and A-6).

3. The aforesaid FIR was challenged in a proceeding before the

Del hi Hi gh Court registered and nunbered as Crl. Msc. Case No

3
59/ 2004. It appears that there was no interimrestraint on the
i nvestigation pursuant to the FIR fil ed. Wil e the investigation
was in progress, Crl. Msc. Case No. 59/2004 cane to be dism ssed by
the Del hi High Court by order dated 10.11.2004. As against the said
order dated 10.11.2004, SLP (Crl.) No. 6336 of 2004 was instituted
by t he 4t h Accused as wel | as ot her accused bef ore this Court.
However , as on conmpl eti on of i nvestigation char gesheet had bee

n
filed on 5.12.2005, the aforesaid SLP was cl osed by order dated

23.11. 2007 as having becomne i nfructuous.

4. From t he chargesheet dated 05.12.2005 filed by the CBlI before
the conpetent court, the gravanmen of the allegations against the
accused- appel l ants appear to be that one Amit Jogi (accused No.5)
(A-5) son of Ajit Jogi, who was then the Chief Mnister of the State
of Chhatisgarh, had hatched a conspiracy alongwith A-3 to A-6 to
execute a sting operation showi ng receipt of bribe by the Union

M ni ster of State for Envi r onnent and For est (A-1) SO as to



discredit himon the eve of the elections to the State Assenbly of
Chhati sgarh and thereby bring political advantage to Shri Ait Jog

who was a rival of t he Uni on M ni ster. Accor di ng to
e

prosecution, as per the conspiracy hatched, A-5 alongwith other co-
conspirators had initially brought in one Mani sh Rachhoya (PW23), a
close friend of A-5, as a representative of a Calcutta based mining
conmpany whi ch had pending work in the Mnistry of Environment and

Forest as one of the conspirators. A-5 had requested one Shekhar
4

Singh (PW22) to introduce the aforesaid Mani sh Rachhoya to A-1,
whi ch was agreed to. The said neeting was to be held in Hotel Taj

Pal ace, New Del hi and to effectuate the said purpose A-6 had booked

suite No. 151 in Hotel Taj Palace, New Delhi in the fictitious
nane of Mani sh Sarogi . According to the prosecution, Manish was
i ntroduced to Shekhar Singh. However, subsequently Mani sh devel oped

cold feet and decided to disassociate hinself fromthe plan hatched
by A-5. However, on instructions of A-5, Manish had inforned A-1
that as the deal had certain technical parameters, in future, his

partner Rahul (A-3) would be discussing the matter with A-1.

5. The further case of t he prosecuti on, as al | eged in t he
chargesheet, is that at this stage Rahul alias Bhupi nder Singh Pate

(A-3) was roped into the conspiracy. He stayed in suite No. 151 in

Hotel Taj Pal ace, New Del hi for a nunber of days and had neetings

both with A-1 and A-2 on several occasions in the said hotel and had

successfully be-friended them According to the prosecution, on

5.11. 2003, Rahul (A-3) had checked into Room No. 822 in Hotel Taj

Mahal , Man Si ngh Road, New Del hi which  was booked under t he
fictitious name of Raman Jadoj a. It appears that on the sane day

i.e. 5.11.2003, A-3 requested A-1 and A-2 to visit himin the said

hotel room According to the prosecution, A-4 had arranged for

installation of hidden video recordi ng equi prent in the sitting room

of the said suite in Taj Mahal Hotel, Man Singh Road, New Del hi

t hrough one Manoj Hora, a dealer in the el ectronic products. In the

th



| ate evening of 5.11.2003 A-1 and A-2 reached the abovesai d hot el

and went to Room No. 822. They were entertai ned. W de ranging

di scussi ons between A-3 and other two accused (A-1 and A-2) were

hel d in di fferent matters i ncl udi ng matters rel ating to
mning projects in the States of Orissa and Chatti sgarh which were

pending in the Mnistry. According to the prosecution, both A-1 and
A-2 had assured A-3 that necessary assistance in getting the pending

proposal s cl eared will be of f er ed. Thereafter, currency
anmounting to Rs. 9 | akhs were handed over by A-3 to

accepted the same and carried the same out of the hotel in a l|aundry

bag offered by A-3. The video recording of the entire incident

al ong with audi o recordi ng of t he conversations exchanged
secretly done and the same was subsequently released to the nedia.

The video and audi o cassette recording of the event was sent for

anal ysis and report thereof was received fromthe FSL, Hyderabad.

It is on these facts that the prosecution had all eged conmm ssion of

the of fence under Section 7 of the Act against A-1 and offences

under Section 120-B IPC read with Section 7 of the Act agai nst A-2

I nsof ar as t he ot her accused i ncl udi ng t he pr esent
appel l ants are concerned, according to the prosecution, they had

conmmi tted of fences puni shabl e under Section 12 of the Act read with

Section 120-B of the | PC As already noticed, pursuant to the
af oresai d char gesheet filed, t he | ear ned Trial Court had
charges agai nst the accused-appel |l ants under Section 120-B | PC read

with Section 12 of the PC Act.
6

6. We have heard Shri Uday U. Lalit and Shri P.S. Narsinha,
| earned senior counsels for the appellant in Crininal Appeal No.
747/ 2010 and 748/ 2010 respectively and Shri P.P. Ml hotra, |earned

Addl . Solicitor General for the respondent.

7. Learned counsels for the appellants have placed before us the

rel evant part of the chargesheet nentioning the claimraised by A-3,

certain

not es

A-1 who

was

accused-

framed

during i nvestigation, t hat t he act of paynent of illegal

gratification to A-1 and the secret video recording of the same was

pronpted by a journalistic desire to expose corruption in public



life. It is contended that the present case raises an issue of

great public inportance, nanely, the legality of a sting operation

pronpt ed by over whel i ng public i nterest. Accor di ng to | ear ned

counsel, the said operation had been carried out to reveal the nurky

deeds in seats of governnental power. If an intention to conmit any

such crinmnal act is to be attributed to a citizen/journalist who

had undertaken a sting operation, public interest would be severely

j eopar di zed. It is also argued that in the chargesheet filed it
nmentioned that investigations had revealed that the entire operation

was carried out to di sgrace t he first appel | ant prior to

el ections to the Chhatisgarh State Assenbly and that the notive

behi nd the operation was to derive political mileage in favour of

the father of A-5 who was the then Chief Mnister of State of

Chhati sgar h. It is contended that if the above was the aimof the

sting operation, surely, no offence under Section 12 of the Act or

120-B IPC is even renotely made out agai nst the accused-appell ants.

8. Learned counsel s have el aborately laid before the Court the

ingredients of the offence of crimnal conspiracy defined in Section

120-A of the IPC to contend that there nust be (1) commonality of

obj ect to be acconplished; (2) a plan or schene enbodyi ng nmeans to

acconplish; and (3) an agreement or understandi ng between two or

nor e per sons wher eby t hey becone committed to cooperate
acconpl i shnment of the object by the neans enbodied in the agreenent.

It is pointed out that going by the result of the investigation

mentioned in the chargesheet, as elicited earlier, nanely that the

operation was ainmed to disgrace A-1 and to derive political nileage

in favour of the father of A-5, the conspiracy, if any, is to defane

A1 and not to conmi t any of t he of f ences al | eged in
char gesheet. It is also argued that a reading of the chargesheet

goes to show that the conspiracy all eged against A-3 to A-6 is one

against A-1 and A-2 whereas the charge franmed is for the offence of

conspiracy to abet A-1 and A-2. The i nherent contradiction behind

the alleged intent of the accused to trap and expose A-1 and A-2 and

is

t he

for

t he



the charge of abetment to facilitate the comm ssion of the offence
by A-1 is highlighted. According to the appellants, the intention on
their part as alleged by the prosecution was not to aid, assist or
facilitate A-1 and A-2 in committing the offence but to expose A1

and A-2 yet, the charge of abetnent has been | evell ed. It is also
8

argued that there was no crimnal intent behind the giving of bribe

and the absence of nens rea to commit the offences alleged is ex-

faci e apparent. Learned counsel s for the accused-appellants have,

by referring to the specific al | egati ons ment i oned in the
char gesheet, submitted t hat even i f t he sai d al | egati ons are
accepted to be correct no crimnal offence is nade out agai nst

ei ther of the accused-appell ants. In this regard it is pointed out

by Shri Narasimha that except for the allegation of arranging the

vi deo equi pnent which was installed in the hotel roomthere is no

ot her material against Accused A-4. The said fact, by itself, is not

enough to even prima facie attract t he of f ence of crimna
conspiracy. Insofar as A-6 is concerned, Shri Lalit, |earned senior

counsel has urged that the role attributed to the said accused is

only in respect of booking of the roomin Hotel Taj Pal ace where

Mani sh Rachhoya (PW23) had st ayed. However , as t he af oresai d
Mani sh Rachhoya had wi thdrawn fromthe plan and, thereafter, no

specific role in the alleged conspiracy is attributed to A-6, the

prosecution insofar as A-6 is concerned is wholly unsustainable.

9. In reply, Shri P.P. Ml hotra, learned Addl. Solicitor Genera

has submitted that the sting operation involved the giving of bribe

to A-1 who was a Union Mnister at the relevant point of time and in

return certain favours were sought. Whil e the notive behind the
act of videographing the incident may have been to derive politica

m | eage by discrediting A-1, the giving of bribe anounts to abetnent

9
wi thin the neaning of Section 107 of the |IPC The said crimnal ac
t
woul d not stand obliterated by what is clainmed to be the pious
desire of the accused to expose corruption in public life. Lear

ned



Addl . Solicitor Ceneral has further subnitted that the evidence in

the case is yet to be recorded. Whet her the exchange of noney for
favours in mning projects in Oissa and Chhatisgarh was a pretence

or otherwise i.e. real and what were the true intentions behind the

operation carried out are matters which will be clear only after

evidence in the case is recorded. The aforesaid stage nust be
all owed to be reached and conpl eted, the | earned Addl. Solicitor

General has urged. It is also urged that the power to quash a

crimnal charge ought to be exercised within well defined paraneters

none of which exists in the present case.

10. The expression ‘sting operation’ seens to have energed fromthe
title of a popul ar novie called "The Sting" which was screened
sonmetine in the year 1973. The movi e was based on a sonewhat

conmplicated plot hatched by two persons to trick a third person into

committing a crime. Bei ng essentially a deceptive operatio
n1

t hough designed to nab a crimnal, a sting operation raises certain

noral and ethi cal questions. The victim who is otherw se innocent,

is | ured into committing a crime on t he assurance of abso
ute

secrecy and confidentiality of t he ci rcunst ances rai si ng

t he

potential question as to how such a victimcan be held responsible

for t he crime whi ch he woul d not have conmitted but for
t he

10
enti cenent. Anot her issue that arises fromsuch an operation is the

fact that the neans depl oyed to establish the conmi ssion of the

crime itself involves a cul pable act.

11. Unlike t he u. S and certain ot her countries wher
e a sting

operation is recognized as a |l egal nethod of |aw enforcenent, though

inalimted manner as will be noticed hereinafter, the sane is not

the position in India which nakes the issues arising in the present

case somewhat uni que. A sting operation carried out in
public

i nterest has had t he appr oval of this Court in R K



Anand VS.

Regi strar, Del hi Hi gh Courtl t hough it will be d
ficult to

understand the ratio in the said case as an approval of such a

met hod as an acceptable principle of |aw enforcenent valid in al

cases. Even in countries like the United States of America where

sting operations are used by |aw enforcenent agencies to apprehend

suspect ed of f ender s i nvol ved in di fferent of f ences

I'ike drug

traf ficking, political and j udi ci al corruption, p
stitution,

property theft, traffic violations etc., the crimnal jurisprudence
differentiates between "the trap for the unwary innocent and the
trap for the unwary crimnal" (per Chief Justice Warren in Shernman

VS. Unit ed St at es?) appr ovi ng situations wher e
agents

"merely afford opportunities or facilities for the comission of the
of fense" and censuring situations where the crime is the "product of

the creative activity" of |law enforcenent officials (Sorrell vs.

1
(2009) 8 SCC 106
2
[356 US 359 (1958)]
United St ates3). In t he |atter type of cases t he

entrapnent is recognized as a valid defence in the USA

founded such a defence coul d defeat the prosecution

12. A somewhat simlar jurisprudence recognizing the defence
entrapnent in sting operations has devel oped in Canada where the
defence avail abl e under specified conditions, if established, may
result in "stay" of judicial proceedings against the accused the
effect of which in the said jurisdiction is a termnation of the

prosecuti on. [R vs. Regand4 (para 2)].

In Rvs. Mack5, it has been expl ai ned by the Canadi an Suprene
Court that entrapnment occurs when (a) the authorities provide a
person with an opportunity to commt an offence without acting on a
reasonabl e suspicion that this person is already engaged in crinmna

activity or pur suant to a bona fide inquiry, and, (b) although

gover nnment

11
def ence

I f properly

i f

ro

of

of



havi ng such a reasonabl e suspicion or acting in the course of a bona
fide inquiry, they go beyond providing an opportunity and induce the
conmi ssi on of an of fence. The followi ng factors determ ne whet her

the police have done nore than provide an opportunity to comrit a

crine.
(1) The type of crime bei ng i nvesti gat ed and the
availability of other techniques for the police detection
of its conm ssion
3
[287 US 435 (1932)]
4
[2002] 1 SCR 297
5
([1988] 2 SCR 903)
12
(2) whet her an aver age person, with bot h strengths and
weaknesses, in the position of the accused woul d be induced
into the comm ssion of a crine;
(3) t he persistence and nunber of attenpts nade by the
police before the accused agreed to conmitting the offence;
(4) the type of inducenment used by the police including:
deceit, fraud, trickery or reward
(5) t he timng of t he police conduct, in particul ar
whet her the police have instigated the of fence or becane
i nvol ved in ongoing crimnal activity;
(6) whet her the police conduct involves an exploitation of
human characteristics such as the enotions of conpassion
synpat hy and fri endshi p;
(7) whet her t he police appear to have exploited a
particul ar vul nerability of a person such as a ment a
handi cap or a substance addicti on;
(8) the proportionality between the police involvenent, as
conmpared to the accused, including an assessnent of the
degree of harm caused or risked by the police, as conpared
to the accused, and the conmi ssion of any illegal acts by
the police thensel ves
(9) the existence of any threats, inplied or express, nade
to the accused by the police or their agents;
(10) whether the police conduct is directed at undernining
other constitutional values.
13
13. In United Ki ngdom t he def ence of ent r apnent
is not a

substantive defence as observed in R vs. Sang6 by the House of

Lords: -

"The conduct of the police where it has involved the use of



an agent provocateur rmay well be a nmatter to be taken into

consi derati on in mtigation of sent ence; but und
er t he
English systemof crimnal justice, it does not give rise
to any di scretion on the part of t he judge hi ns
el f to
acquit t he accused or to direct t he jury to
do so,
notw t hstanding that he is guilty of the offence.”
However, a shift in judicial reaction appears to be energing
which is clearly discernable in Rv. Loosely7 wherein the House of
Lords found that: -
"A prosecution founded on entrapnent woul d be an abuse of
t he court’s process. The court will not per m
it t he
prosecutorial armof the state to behave in this way."
(paral6)
"Ent r apnent is not a matt er goi ng only
to t he
bl amewort hi ness or cul pability of the defendant and, hence,
to sentence as distinct from conviction. Entrapnment goe
s
to the propriety of there being a prosecution at all for
t he r el evant of f ence, havi ng regard to t he
state’s
i nvol venent in the circunstance in which it was committed.”
(para 17)
14. Thus, sting operations conduct ed by t he | aw
enf or cenment
agenci es t hensel ves in t he above jurisdictions have
not been
6
[1980] AC 402
7
([2001] UKHL 53)
14
recogni zed as absolute principles of crime detection and proof of
crimnal acts. Such operations by the enforcenent agencies are yet
to be experinented and tested in India and | egal acceptance thereof
by our | egal system is yet to be answer ed. Nonet hel ess,
t he
question t hat arises in t he pr esent case is what woul d
be the

position of such operations if conducted not by a State agency but
by a private individual and the liability, not of the principa

of fender honey trapped into conmitting the crime, but that of the
sting operator who had stained his own hands while entrappi ng what

he considers to be the main crine and the nain of fender.
Shoul d



such an individual i.e. the sting operator be held to be crimnally

liable for conm Ssi on of t he of f ence t hat is
nt and

i nseparabl e fromthe process by which commi ssion of another offence
is sought to be established? Shoul d the commi ssion of the first
of fence be understood to be obliterated and extinguished in the face

of clainms of larger public interest that the sting operator seeks to

make, nanel vy, to expose t he mai n of f ender of a
crime

injurious to public interest?

of f ence by t he sting oper at or be under st ood to
ut any

criminal intent and only to facilitate the comn ssion of the other
of fence by the "main culprit” and its exposure before the public?

These are some of the ancillary questions that arise for our answer

i nhere

seri ous

Can the comm ssion of the initia

be

in t he pr esent appeal s and t hat too at t he t hreshol d

of t he

prosecution i.e. before the comencenent of the trial
15

15. The answer to the above, in our considered view woul d depend,

as in any crimnal case, on the facts and circunstances thereof.

crime does not stand obliterated or extinguished merely because its

commission is clainmed to be in public interest. Any such principle
woul d be abhorrent to our crimnal jurisprudence. At the sane tine
t he crim nal i ntent behi nd t he commi ssi on of t he act whi ch
al | eged to have occasioned the crine will have to be established

before the liability of the person charged with the conmi ssion of

crime can be adjudged. The doctrine of nens rea, though a salient

feature of the Indian crimnal justice system finds expression in

different statutory provisions requiring proof of either intention

or know edge on the part of the accused. Such proof is to be
gathered fromthe surrounding facts established by the evidence and

materi al s before the Court and not by a process of probe of the

mental state of the accused which the | aw does not contenpl ate.

of fence of abetnment defined by Section 107 of the | PC or the offence

of criminal conspi racy under Secti on 120A of | PC  woul d, t hus,

require crimnal intent on the part of the offender Iike any other

The

wi t ho



of f ence. Both the of fences woul d require existence of a cul pabl e

mental state which is a matter of proof fromthe surrounding facts

established by the materials on record. Ther ef ore, whet her the
conmi ssi on of offence under Section 12 of the PC Act read with

Section 120B | PC had been occasioned by the acts attributed to the

accused appel I ants or not , i deal |y, is a mat t er t hat can be
determined only after the evidence in the case is recorded. What
16

the accused appellants assert is that in view of the fact that the
sting operation was a journalistic exercise, no crinmnal intent can
be inputed to the participants therein. Whet her the operation was

really such an exercise and the giving of bribe to A-1 was a nere

sham or pretence or whet her t he gi ving of t he bri be was
with
expectation of favours in connection with m ni ng proj ects
are

questions that can only be answered by the evidence of the parties

whi ch is yet to cone. Such facts cannot be a mat t er
of an

assunpti on. Wiy in the present case there was a long gap (nearly 12

days) bet ween t he operati on and t he circulation t her eof
to the

public is another relevant facet of the case that would require

exam nat i on. The i nherent possibilities of abuse of the operation
as vi deogr aphed, nanel vy, retention and use t her eof to
ensure

delivery of the favours assured by the receiver of the bribe has to

be excluded before liability can be attributed or excl uded.
Thi s

can happen only after the evidence of wi tnesses is recorded.
Al so,

merely because in the charge-sheet it is stated that the accused had
undertaken the operation to gain political mleage cannot underm ne
the i nportance of proof of the aforesaid facts to draw pernissible
concl usi ons on basis thereof as regards the crimnal intent of the

accused in the present case.

16. An issue has been raised on behalf of the appellants that any



finding with regard to t he cul pability of t he accused
even

prima-facie, would be detrinental to the public interest inasnuch

as any such opinion of the Court would act as an inhibition for

enterprising and conscious journalists and citizens from carrying

out sting operations to expose corruption and other illegal acts
A in hi gh pl aces. The matt er can be vi ewed differently.

journali st or any ot her citizen who has no connection

even
renotely, with the favour that is allegedly sought in exchange
for t he bri be of f er ed, cannot be i mput ed with t he neces
sary

intent to commt the offence of abetnent under Section 12 or that

of conspiracy under Section 120B | PC Non applicability of the

af oresai d provisions of law in such situations, therefore, may be

ex-faci e apparent. The cause of journalismand its role and
responsibility in spreading information and awareness will stand
subserved. It is only in cases where the question reasonably

ari ses whether the sting operator had a stake in the favours that
were allegedly sought in return for the bribe that the issue wll

require determnation in the course of a full-fledged trial
The

above is certainly not exhaustive of the situations where such

further questions may arise requiring a deeper probe.

such
situations are nyri ad, if not infinite, any
at
illustration nmust be avoi ded.
17. The contention of the appellants that the nmaterial s/allegations

agai nst the accused appellants in the charge-sheet filed do not nake

out any crimnal offence against themw |l not require a detailed

pr obe and our concl usi on t her eon at t he present
t he

8

pr oceedi ng. Suffice it will be to negative the said contention by

hol ding that prima facie materials are available for a fuller probe

into the precise role of A-4 and A-6 in the all eged conspiracy.

17

As
att enpt
st age of



18. In view of the above discussion the order dated 30.05.2008 of

the Hi gh Court refusing to interfere with the charges franed agai nst

the accused-appellants is fully justified. Accordingly, we disniss

the present appeals and affirmthe order dated 30.05.2008 passed by

the Hi gh Court.

................................. Ccll .
[ P. SATHASI VAM
.................................... J.
[ RANJAN GO ]
............ N
[N. V. RAMANA]
NEW DELHI ,
APRI L 24, 2014.
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