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Petition(s) for Special Leave to Appeal (Civil) No(s).16686/2010

(From the judgenent and order dated 10/02/2010 in AC No. 9/ 2009
of The H GH COURT OF M P AT JABALPUR)

AJAY KUVAR QIHA Petitioner(s)
VERSUS

STATE OF M P. & ANR Respondent (s)
(Wth prayer for interimrelief and office report )

SLP(C) NO 29622 of 2011
(Wth appln. For exenption fromfiling c/c of the inmpugned
order and office report)

SLP(C) NO. 29617-29618 of 2011

(Wth appln. For exenption fromfiling O T and vacating stay
and exenption fromfiling c¢/c of the inpugned order and
perm ssion to file addl. Documents and perm ssion for

wi t hdrawal of anount office report)

SLP(C) NO 29624 of 2011
(Wth appln. For exenption fromfiling c/c of the inpugned
order and prayer for interimrelief and office report)

WTH SLP(C) NO 26350 of 2011
(Wth prayer for interimrelief and office report)

SLP(C) NO. 31682 of 2011
(Wth appln. For c/delay in filing SLP & c/delay in refiling
SLP and prayer for interimrelief and office report)

SLP(C) NO. 31684 of 2011
(Wth appln. For c/delay in filing SLP & c/delay in refiling
SLP and prayer for interimrelief and office report)

SLP(C) NO. 26605 of 2011
(Wth prayer for interimrelief and office report)

Date: 17/04/2012 These Petitions were called on for hearing today.
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HON BLE MR, JUSTICE T.S. THAKUR

HON BLE MRS. JUSTI CE GYAN SUDHA M SHRA
For Petitioner(s) M. Neeraj Shekhar, Adv.

Har sh Pat hak, Adv.

Atul Jha, Adv.

Sandeep Jha, Adv.

Dhar mendra Kumar Si nha, Adv.

M shra Saur abh, Adv.
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Vi kas Upadhayay, Adv.



B. S. Bant hi a, Adv.
For Respondent (s) Raj Kamal Singh, Adv.
Mahesh Pandey, Adv.
Annapurna Tiwari, Adv.
Midul a Ray Bhardwaj, Adv.

T. S. Chaudhary, Adv.
B.K Satija , Adv
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Vijendra Kumar, Adv.
Shai kh Chand Saheb, Adv.
Sumit Attri, Adv.

Anand Di xi t, Adv.

Naveen Sharma, Adv.
B.S. Banthia, Adv.
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UPON hearing counsel the Court made the follow ng
ORDER

SLP(C) Nos. 16686/ 2010, 29622/2011, 29624/2011, 26350/ 2011
31682/ 2011, 31684/2011 and 26605 of 2011

One of the questions that has been raised

by t he respondent s is whet her the provision of
-3-
Madhya Pradesh Madhyast ham Adhi karan Adhi ni yam 1983
have no application to t he case at hand as t he
petitioner is not an undert aki ng of t he State
Government,it being a society under the Registration
of t he Soci eti es Act . Lear ned counsel for t he

petitioners submt that this point has been raised
for the first time in the counter affidavit filed on
their behal f. He seeks a short adjournnent to file
a rejoinder affidavit and place on record docunents
that would show that the petitioner qualifies to be
descri bed as an undertaking of the State Governnent.
Post on 02. 05. 2012.
Rej oi nder to t he counter af fidavit al r eady
filed may be filed in the neantinme with an advance
copy of the respondent.
In case the rejoinder is not filed, the Chief
Executi ve O ficer of t he petitioner shal | remain
personal ly present along with the relevant record.

SLP (C) NOS. 29617-29618 OF 2011:

Leave granted.
The appeals are allowed in terns of the
si gned order.

(Shashi Sar een) (N. K. Goel) (Veena Kher a)
Court Master Court Master Court Master

(Signed order is placed on the file)
IN THE SUPREME COURT OF | NDI A



Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NOS. 3666-3667 OF 2012
(Arising out of SLP (C) NOS. 29617-29618 OF 2011)

State of Chhatisgarh & Os. Appel I ant (s)
Ver sus

Ms. R S. Bajwa & Conpany Respondent (s)

ORDER

Leave granted.
A reference of disputes between the parties in relation
to a Wrks Contract culmnated in the making of an award in
favour of t he r espondent by t he Sol e Arbitrator, who
happened to be a retired Superintendi ng Engi neer of the
State Gover nnent . The contractor r espondent in t hese
appeal s who was held entitled to recover fromthe appellants
a sumof Rs. 1,32,000/- plus interest @9% per annumfiled
execution proceedings before the District Court, Sarguja,
Chhati sgar h. An objection to the validity of the award
appears to have been t aken bef ore t he executing court
primarily based on the provisions contained in Section 7 of
t he Chhati sgarh Madht ham Adhi ni yam 2005 (for short ’'the
Act’). In terns of t he sai d provi si on any di spute in

relation to a Wrks Contract was referable for adjudication
only to the Tribunal established under Section 3 of the said

Act . The executing court found favour with that objection

who held that the award nade in favour of the contractor

respondent herein was a nullity. The execution proceedi ngs

were on that basis dism ssed. Aggri eved by t he above
order, the contractor respondent herein filed Wit Petition

No. 3700 of 2008 in t he Hi gh Court of Chhati sgarh at
Bi | aspur. A Single Judge of the High Court concurred with

the view taken by the executing court and dism ssed the wit
petition hol di ng t hat t he awar d made in favour of t he

contractor was indeed without jurisdiction and therefore a



nullity. The respondent then chall enged the said order of
the Single Judge before a Division Bench who, relying upon

the decision of this Court in VA TECH ESCHER WYASS FLOVEL

LTD. vs. MADHYA PRADESH STATE ELECTRI CY BOARD AND ANOCTHER,
(2011) 13 SCC 261, held that the Madhya Pradesh Act stood
repeal ed by reason of the Arbitration and Conciliation Act,
1996 (for short "the Central Act of 1996"), passed by the

Par | i ament . The Di vi si on Bench, accordi ngly, hel d t he
reference to the Sole Arbitrator nade under Section 11(6) of
Arbitration and Conciliation Act of 1996 to be a valid
reference and the award nmade by the Sole Arbitrator |legally

enf or ceabl e. A review petition against the said judgnent
having failed, the present appeals by the State Governnent
assail the correctness of the Judgnent of the High Court in
the appeal as also in the review petition

Lear ned counsel for t he appel I ants ar gued t hat t he
j udgnent of the Division Bench proceeds entirely on the

basis that the 1996 Act passed by Parli anent repeal ed t he
earlier State Act. The Hi gh Court has held so relying upon

the decision of this Court in VA TECH ESCHER WYASS FLOVEL

LTD. (supra). The decision of this Court in VA TECH ESCHER

WYASS FLOVEL LTD. (supra) however no | onger holds the field,

i nasnmuch as the sanme has been reversed by this Court in M

RURAL ROAD DEVEL OPMENT AUTHORI TY & ANR VS. M S. LG
CHAUDHARY ENG NEERS & CONT., 2012 (1) SCALE 688. It was
ar gued t hat al t hough there is a parti al di fference of

opi ni on between the Judges conprising the Division Bench on
one of the questions that arose for consideration, the Court
was unani mous in holding that the Central Legislation, has
not repealed the State enactnent. That being so the order
passed by t he Hi gh Court was accordi ng to t he | ear ned
counsel, no | onger sustainable.
Lear ned counsel appearing for the respondent - conpany
on the other hand subnitted that although the decision of

this Court in VA TECH ESCHER WYASS FLOVEL LTD. (supra) has



been reversed by the subsequent decision referred to above,

there are other points that would require consideration of

this Court or by the High Court if the matter is renitted

back to it for a fresh disposal. Learned counsel urged that
the request for a reference in this case had been nade at a

poi nt of tinme when the Tribunal had not been established

under the State Act. He further argued that the appellants

had never raised the question of jurisdiction of the Sole
Arbitrator to adjudicate upon the disputes referred to him

in the course of the arbitration proceedi ngs. It was al so
cont ended by t he | ear ned counsel t hat t he State had
preferred an appeal against the award before the District
Judge, Sarguja, Chhatisgarh, which appeal was di sni ssed but
whi ch order of dism ssal has not been further assail ed by
the State. Under the circunstances, contended the | earned
counsel, that the appellant State was estopped fromraising
any question touching the validity of the reference or the
award made pursuant thereto.
The Division Bench of the High Court has reversed the
vi ew taken by the Single Judge as al so the executing court
relying upon the decision of this Court in VA TECH ESCHER
WYASS FLOVEL LTD. (supra). It is evident fromthe plain
readi ng of the inmpugned order that it has not adverted to
any ot her aspect or issue which |earned counsel for the
respondent sought to raise before us. In the circunstances
and keeping in viewthe fact that the decision of this Court
in VA  TECH ESCHER WYASS FLOVEL LTD. (supra) has been
reversed, the only option available to us is to set aside
the order passed by the H gh Court and remand the matter
back to the Division Bench for a fresh hearing and di sposa
in accordance with law. It is true that we coul d oursel ves
have | ooked into these aspects also, but we would not have
in that case the advantage of the opinion of the Hi gh Court
on those aspects.

In the result, we allow these appeals, set aside the
i mpugned j udgnment and order and remit the matter to the



H gh Court with a request to it to hear and di spose of the

appeal s afresh in accordance with | aw Needl ess to say that
al | contenti ons and guesti ons are | eft open for
consi deration by the H gh Court. In view of the fact that

the matter is fairly old, we request the H gh Court to
expedite the hearing and di sposal of the appeal as early as
possi bl e.

As the appellants have succeeded in these appeals, we
direct that the anount deposited by the appellants together
with interest, if any, earned on the same, shall be refunded
to the appellant/State of Chhatisgarh

Parties are left to bear their own costs.

................ J.
(T.S. Thakur)

................ J.
(Gyan Sudha M sra)
New Del hi ,
April 17, 2012



