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Ms. Jai Beverages Pvt. Ltd.
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BENCH
B. P. SINGH, TARUN CHATTERJIEE & ALTAMAS KABI R

JUDGVENT:
JUDGMENT

B. P. SINGH J.

The appel l ant herein claimng to be a "prestigious unit" having
a capital investnent of over Rs.25 crores clained exenption from
paynment of General Sal es Tax and Central Sales Tax under
Notification No. SOR 247 of August 20, 1998 issued by the
Government of Jammu & Kashmir pursuant to its Industrial Policy of
1998-2003. Under the said Industrial Policy, a package of incentives
was offered to industrial units, and in particular to ""prestigious units
having a capital investnent of Rs.25 crores or nore. The appellant
Conpany set up a soft drink nmanufacturing unit in Jammu. The claim
of the appellant was negatived by the State Governnent, which led to
the filing of two wit petitions before the H gh Court of Janmu and
Kashmr. A learned single Judge of the H gh Court dismssed the wit
petitions holding that the petitioner was not entitled to the incentives
cl ai med under the aforesaid Industrial Policy, as it did not validly
acquire the status of a "prestigious unit". Aggrieved thereby the
appel l ant preferred a Letters Patent Appeal which was dismnissed in
['imine by the judgnent and order of the H gh Court dated COctober 4,
2004.

To appreciate the issues involved. it would be necessary to
noti ce the background facts giving rise to this controversy. The facts
are as under :-

Pursuant to the Cabi net decision of May 15, 1998, ‘sanction was
accorded to the new Industrial Policy 1998-2003 as per Annexures

"A' and 'B’ to the package of incentives appended to GO No.202 |IND
of 1998 dated May 27, 1998. A package of incentives was offered for
the devel opnent of |arge/nmediunfsmall and tiny industries in the
State of Jammu and Kashmir. Paragraph 6 of GO No.202 of 1998

provi ded that the Industries and Commerce Department shall notify
negative lists referred to in the new package of incentives, in
consul tation with Finance Departnent.

The rel evant part of the package of incentives contained in
Annexure 'B relates to exenption from paynent of General Sales
Tax etc. and is as follows :-

"8. Ceneral Sal es Tax
i There will be no GST on sal es of finished

goods by the existing local SSI units till
31.3.2003 and for a period of 5 years fromthe
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date of production in case of new SSI units
except on itens brought on negative list.

ii There will be no GST on the raw materia
procured by the local SSI, Medium and Large
units except on itenms brought on the negative
l'ist.

i There will be no GST on the sale of finished
goods manufactured by the new Medi um and

Large industrial units upto a ceiling on such

amount of GST whi ch woul d have been

ot herwi se payabl e equi valent to 150% of the

total capital investnent nmade in the unit or for a
period of 5 years fromthe date of production

whi chever occurs earlier, except on itens

brought on the negative list.

iV There wi Il be no GST on purchase of

nmachi nery and equi pnrent for construction of

the factory for a period of 5 years fromthe date
of provisional registration by the SSI units.

Y, The above concessions shall al so be avail able
to SICOP while acting on behalf of |oca
regi stered SSI units.

9. Central Sales Tax

The | ocal existing SSI units shall be exenpt
from chargi ng and paynent of CST on sale of
their finished goods outside the State upto
31.3.2003 and the new SSI units for a period of
5 years fromthe date of production

10. Speci al provision for "prestigious unit"s

(1) Not withstandi ng anything contained in paras 7,
8 and 9 above, prestigious units i.e. those

havi ng capital investment of Rs.25 crores or

above shall have the option to avail of ful

exenption from paynment of GST, CST and
special/additional toll tax for a period of 5 years
fromthe date of production or until such

amount of exenption reaches the level of 150%

of capital investnment in the project whichever

occurs earlier.

(2) Not withstandi ng anything contained in para 7,
8 and 9 above those prestigious units which

cone into comrercial production in the year

1998, shall have the option to avail a power
tariff freeze at the rate of Rs.1.50 per unit for a
period of five years fromthe date of

conmer ci al producti on.

For purposes of paras 7, 8 9 & 10 above, all the
new units shall also have the option to count the
period of 5 years fromthe date of production or
fromthe succeeding financial year"”.

On August 20, 1998 a Notification was issued by the
CGovernment of Jammu and Kashmir exenpting "prestigi ous units"”

from paynent of General

Sal es Tax and Central Sales Tax for a period
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of 5 years fromthe date of production or until such anobunt of
exenption reaches the | evel of 150% of capital investrment in the
project, whichever occurs earlier. The Notification is re-produced
bel ow for the sake of convenience.

" SRO- 247. In exercise of the power conferred by
Section 5 of the Janmu and Kashmir General

Sal es Tax Act, 1962 (XX of 1962) and read with
sub-section (5) of Section 8 of the Central Sales

Tax Act, 1956 (Act No. 74 of 1956), the

CGovernment of Jammu & Kashmir hereby direct

that the prestigious units, i.e., those having capita
i nvestment of 25 crores or above shall have the
option to avail of full exenption from paynent of
general sales tax and Central Sales Tax for the
period of 5 years fromthe date of production or

until such anount of exenption reaches the |eve

of 150% of capital investnent in the project,

whi chever ‘occurs earlier."

On the sane date, Notification No. SRO 249 was i ssued
regardi ng exenpti on of General Sales Tax on sale of finished goods
manuf actured by medium and | arge scale industries. It is worth
noticing that this/Notification refers to the exenption fromthe
paynment of General Sales Tax granted to nedium and |arge scal e
i ndustrial units. It nmakes no reference to small and tiny units as al so
to "prestigious units". Moreover, a separate Notification was issued
on the sane day relating to grant of such exenption to "prestigious
units". It is the case of the appellant that this Notification related only
to nedium and | arge scale industries and did not in any manner curt ai
exenptions granted to "prestigious units" by Notification SRO 247
i ssued on the sanme date. The proviso to Clause 6 of the Notification
provi ded that the incentives granted shall not apply to goods specified
in the Schedule. There is no dispute that "soft drinks" has been shown
as itemNo.VIII in the Schedule to Notification SRO 249 dated
August 20, 1998.

In the mean tinme having regard to the Industrial Policy
announced by the CGovernnent of Jammu and Kashnmir, the appellant;
whose unit was registered as a nmediumscal e industry, applied to the
CGovernent maki ng a proposal for investment of Rs.25 crores or
nore pursuant to the Industrial Policy of the Governnent so that it
could acquire the status of a "prestigious unit" and be entitled to al
the incentives provided in the Industrial Policy for such a unit.” The
proposal was discussed in a neeting attended by the Chief Mnister,
Fi nance M nister, the Mnister for Industries and Conmerce, Chief
Secretary, Principal Secretary, Managing Director SIDCO and the
Chai rman of the appellant \026 Conpany. The revised proposal was
considered and it was observed that no departure fromthe new
i ndustrial policy was involved if the investnent materilised
concurrently with the avail ment of incentives. However, it was felt
that a liberal view needed to be taken of the policy to the extent that if
the investment of Rs.25 crores or nore materializes within the
maxi mum peri od of six nonths fromthe date of commercia
producti on, the conpany should be given the benefit of incentives. A
Menor andum of Understanding (for short 'MOU ) for this purpose
had to be executed by and between J&K SIDCO and the appell ant
Conpany. The proposal had the concurrence of the Finance M nister
whereafter a Menorandum was submitted to the Cabi net which was
approved vi de Cabi net decision No.7/2 dated January 19, 2000.
Accordingly, SIDCO respondent No.7, signed a MOU with the
appel | ant Conpany on the above I|ines.

The MOU signed on February 1, 2000 recites the fact that the
appel | ant Conpany had applied to the State Government to give
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perm ssion to set up a Soft Beverages bottling plant and that the State
CGovernment had agreed to grant permission to it and authorize its

nodal agency respondent No.7 SIDCO to enter into a Menorandum of
Understanding. It is also noticed that the unit proposed to be set up by
the appell ant involved capital investnent of around Rs.27.50 crores.

The other relevant parts of the MOU read as under: -

"AND WHEREAS the State Governnent has agreed

to grant incentives and subsidies to JBPL which are
applicable to the prestigious units as per new

I ndustrial Policy (1998-2003) right fromthe date of
conmer ci al production which is expected to start
fromthe end of March 2000 so as to make huge

capital investnment viable.  SIDCO and JBPL are
desirous of recording the terns and conditions agreed
bet ween and by the parties, which are appearing
hereinafter in this Menorandum.of Understanding.

\ 005. \ 005. \ 005. \ 005. \ 005.

JBPL shall start nanufacture of soft beverages in the
exi sting built up accommodation at Bari Brahmana
Jammu premnmi ses of erstwhil e H ndustan Lever Ltd. by
end of March, 2000 and conpl ete the nmi nimum

capital investnent of Rs.25 crores or nore |atest by

30. 9. 2000.
\ 005. \ 005. \ 005. \ 005. \ 005.
\ 005. \ 005. \'005. \ 005. \ 005.

M's JBPL shall becone eligible to avail and be
entitled to all incentives and subsidies currently
applicable to prestigious units in pursuance of the

I ndustrial Policy in vogue as published vide Govt.
order No.202-1ND of 1998 dt. 27th My, 1998 right
fromthe date of commercial production against to the
condition that JBPL makes an investnent of not |ess
than Rs.25 crores as capital investnment which is-a pre-
requisite for qualifying as a prestigious unit-:

JBPL undertakes to start commercial production by

end of March 2000 in the existing avail abl e
infrastructure and conpl ete the m ni numinvest nent

of Rs.25 crores with a period of six nonths-i.e. by end
of Sept. 2000. In the event of failure of JBPL to nake
i nvestment of at |least Rs.25 crores (prestigious unit)
JBPL undertakes to refund the incentives, if any,
avail ed as prestigious unit alongwith interest at Bank
rates, besides entailing other consequences as |laid
down in the relevant |aws".

A readi ng of the Menorandum of Understandi ng | eaves no
manner of doubt that the industrial unit to be set up involved a
m ni mum capi tal investnment of Rs.27.50 and was an industrial unit for
the manufacture and bottling of Soft Beverages. It was also clearly
understood that the commercial production was to start by end of
March, 2000 and the m ni muminvestnent of Rs.25 crores nust be
made within a period of six nonths i.e. by end of Septenber, 2000. In
the event of the failure of the appellant to nake investnent as agreed,
the appel |l ant undertook to refund the incentive, if any availed of, as a
"prestigious unit" together with interest. It was also clearly
understood that the appellant shall becone eligible to avail and be
entitled to all incentives and subsidies currently applicable to
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"prestigious units" in pursuance of the Industrial Policy as published
on May 27, 1998 fromthe date of the comrercial production

Pursuant to the MOU, on February 17, 2000 the SI DCO
executed a Deed of Lease in favour of the appellant Conpany
granting to it lease hold rights in respect of |and measuring 133.6
kanals for a period of 90 years.

On April 25, 2000 SIDCO issued a certificate to the effect that
the appellant was entitled to avail of incentives as a prestigi ous
industry fromthe date of its comrercial production in accordance

with the Industrial Policy 1998 \0262003. The certificate reads as under: -

"TO WHOVBCEVER | T MAY CONCERN

This is to certify that a Menmorandum of

Under stiandi ng has been signed by J& State

I ndustrial Devel opnment Corporation (SIDCO with

M's Jai Beverages Pvt. Ltd. (JBPL) to set up a

bottling plant-having an installed capacity of 800

BPM with a capital investment of nore than 25

crores. This is pursuant to the cabinet decision No.7.2
dated 10-1-2000. As per Menorandum of

Under st andi ng, executed with J& SI DCO on 1st

February, 2000 JBPL will avail incentives as

prestigious industry right fromthe date of comercia
production in accordance with the new 'l ndustria

Pol i cy 1998-2003 (in vogue), subject to the condition
that the conpany conpletes the investnent before 30th
Sept. 2000 failing which they will refund the
incentives availed with interest. The SRO 247 dated

20- 8-98 i ssued vi de No. FD- ST/ 163. 98 gover ning

rel ease incentives to prestigious units reads as under: -

"The Govt. of J&K hereby direct that the
prestigious unit i.e. having capital investnent of
Rs. 25.00 crores or above shall have the option

to avail exenption from paynment of GST/CST

for a period of 5 years fromthe date of
production or until such anmpbunt of exenption
reaches the |l evel of 150% of capital investnent

of the project which ever occur earlier”.

In the light of the above JBPL is entitled to avai
incentives as a prestigious unit fromthe date of
conmer ci al producti on.

(Raman Soni )
General Manager"

On April 25, 2000, the O ficer on Special Duty.in_the
Depart nment of |ndustries and Commerce, Government of Janmu and
Kashmr wote to the Principal Secretary and Secretary to Finance
Departnment that in view of the MOU signed with the appellant \026
Conpany pursuant to the Cabi net decision of January 1, 2000, a SRO
be issued pernitting the appellant to avail of incentives as "prestigious
unit" fromthe date of commercial production

On June 14, 2000 the Directorate of Industries and Comerce
also granted a certificate substantially to the sane effect as the one
granted by SIDCO which reads as foll ows: -
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"TO WHOVBCEVER | T MAY CONCERN

As certified by General Manager, J & K State

I ndustrial Devel opment Corporation Limted,

Regi onal Office, Vir Marg, Janmu vide

NO. : | DG RQJ/ 99/ 803 dat ed 25-04-2000, it is further
certify that a Menorandum of Understandi ng has

been signed by J & K State |Industrial Devel opnent
Corporation (SIDCO) with Ms. Jai Beverages Pvt.

Ltd. (JBPL) to set up a bottling plant having an
installed capacity of 800 BPMwith a capita

i nvestment of nore than 25 crores. This is pursuant to
the cabi net decision No.7/2 dated 10-01-2000. JBPL
will avail incentives as prestigious industry right from
the date of commercial production in accordance with
the new Industrial Policy 1998-2003 (In vogue),

subj ect to the conditions that the conpany conpl etes
the i nvestnment before 30th Septenber, 2000 failing
which they will refund the incentives availed with
interest.  The SRO 247 dated 20-08-1998, issued vide
No. FDJY ST/ 163/ 98 governi ng rel ease incentives to
prestigious units reads as under: -

"The Govt. of J & K hereby direct that the
prestigious unit i.e. having capital investnent of
Rs. 25 crores or above shall have the option to
avai |l exenption from paynment of GST/CST for

a period of 5 years fromthe date of production

or until such anpunt of exenption reaches the

| evel of 150% capital investnent of the project
whi chever occur earlier.”

In the light of the above JBPL is entitled to avai
i ncentives as a prestigious unit-fromthe date of
conmer ci al producti on.

(DEVINDER K. N.) I AS
Director of Industrial & Conmerce,
J & K Govt., Srinagar".

By order of Decenber 12, 2000, the Director of Industries and
Commer ce, Covernment of Jammu and Kashmir decl ared the
appellant Unit a "prestigious unit". The relevant part of the order is
as follows: -

"Whereas Ms. Jai Beverages Pvt. Ltd. have subnitted
a certificate fromthe Chartered Accountants M s.

O P. Bagla & Co., Kalkaji Extn. New Del hi regarding
capital investnent ending 30-09-2000, certifying that
an investnent of Rs.2711.59 Lacs has been made by

t he conpany.

Whereas the details incorporated in the Chartered
Accountants certificate have been authenticated by the
General Manager, District Industries Center, Jamm,
vide his letter No.D CJ/ MY 12875 dated 24-11-2000.

VWereas the J&K State Industrial Devel opnent

Cor porati on have inspected the Unit and verified the
i nvestment nmade to the tune of Rs.27.12 crores and
conveyed vide their letter No.I|DC CO PROJ/ 803-
[1/1136 dated 9-12-2000.
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Now, therefore, on the basis of docunents submtted by
Ms Jai Beverages (P) Ltd. and as certified by the
General Manager, District Industries Centre, Jamu and
J&K State Industrial Devel opment Corporation Ltd., Ms.
Jai Beverages (P) Ltd., located at Industrial Conplex,
Bari Brahamana, Jamu is declared as a prestigious Unit
defined in ternms of new Industrial Policy dat ed
27-5-1998 thereby qualifying for incentives enshrined in
the policy and the SRO NO 247 of 20-8-1998 issued by

the Finance Departnent”.

This order clearly states that on verification it has been found
that the appellant has made investment to the tune of Rs.27.12 crores
by Sept enber 30, 2000.

't woul d'thus appear fromthe Notifications, Oders and
Certificates noticed above that the appellant signed a MOU with
SI DCO pur'suant to a Cabi net decision to set up an industry with a
capital investment of norethan Rs. 25 crores for the nanufacture and
bottling of soft beverages. As between the parties, it was clearly
understood that the unit to be set up by the appellant shall be entitled
to avail of the package of incentives offered by the Industrial Policy to
the "prestigious units®. The commercial production was to comrence
by March 30, 2000 and the investnent of Rs.25 crores or nore was to
be made on or before Septenber 30,2000.  The certificates issued by
the authorities establish that commercial production had commenced
as agreed and that investnment of over Rs.27 crores by way of capita
i nvest ment had been made by Septenber 30, 2000.

By a comuni cation dated July 4, 2002 addressed by the Under
Secretary to the Governnent in the Departnent of Industries and
Conmerce to the Director, Industries and Comrerce, it was conveyed
that the conpetent authority had not agreed to grant exenption from
payment of Sales Tax/Toll Tax to the appellant. Aggrieved thereby,
the appellant filed the first Wit Petition before the H gh Court being
ONP No. 613 of 2002 praying for quashing of the letter dated July 4,
2002 and for issuance of a Wit of Mandamus commandi ng the
respondents to allow exenption from paynent of Sal es” Tax and Tol
Tax to the appellant in respect of its prestigious industrial unit in
accordance with the Government Order dated May 27, 1998, SRO 247
dat ed August 20, 2000 and MOU dated February 1, 2000.  The
appel | ant al so prayed for other ancillary reliefs .

On Cctober 25, 2002 a communi cation was issued by the
Department of |ndustries and Conmerce to the effect that the orders
i ssued by the Directorate of Industries and Comerce accordi ng
prestigious status to the units naned therein had been kept in
abeyance till the cases were considered by the conpetent authority i.e.
State Level Committee-I. One of the units nentioned therein is that
of the appell ant.

Thi s deci sion of the Governnent was al so chal | enged before the
Hi gh Court in OAP No.1166 of 2002.

Both the wit petitions were heard together and di sposed of by a
conmon judgrment and order dated July 30, 2004 disnissing the wit
petitions.

Bef ore the | earned Judge, who disposed of the two wit
petitions, it was urged on behalf of the respondents that in ternms of
SRO 247, an industrial unit accorded the status of a "prestigious unit"
was one in which a capital investnment of Rs. 25 crores or nore was
made. This investnment was to be made as the initial investnent, i.e.
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the investment of Rs.25 crores was to be nade at the tinme when the

unit went into comercial production, and not at a later stage of its
devel opnent. It was, therefore, urged that since the unit of the
appel | ant conmenced its production on April 24, 2000 and by this

date an investment of Rs. 25 crores or nore had not been nade, it was
not entitled to the incentives offered to a "prestigious unit” under the
provi sions of Notification No. SRO 247 issued pursuant to the

Industrial Policy. Secondly it was urged that the negative list applied
to large and nedium scal e industrial units and, therefore, the appell ant
whi ch was registered as a nedium scale industrial unit could not avai

of incentives if it was involved in the manufacture of goods specified
in the schedule to Notification SRO 249. "Soft drinks" being one of

the goods specified in the schedule, the appellant was not entitled to
any incentive in terns of SRO 249. Thirdly it was argued that any

deci sion of the Industries Departnment declaring the unit of the
appel l ant as a "prestigious unit" could not supercede Notification

SRO 249, and in any case the sane was not binding on the Sal es Tax
Department.. The Finance Departnent could grant the exenption only

if it found the unit eligible for such incentives in terns of SRGs 247
and 249.  Fourthly it was argued that since the Cabinet had

reconsi dered its decision and refused the exenption clained, the

Fi nance Departnment and the Sal'es Tax Departrment were justified in
denyi ng such incentives to the appellant, and in insisting upon

payment of tax in accordance with the provisions of the Jammu &

Kashm r General Sales Tax Act, 1962.

On the other hand the appellant contended that there was no

separate registration of a "prestigious unit". A nediumor |arge scale
unit was different froma "prestigious unit" in the sense that if the
capital investment nade in a particular industrial unit was Rs. 25
crores or nore, it was granted the status of a "prestigious unit" and
was eligible for the incentives available to a "prestigious unit". The
appel l ant had i nvested a sum of over Rs. 27 crores within the period
prescribed in the Menorandum of Understanding and, therefore, it

was entitled to be regarded as a "prestigious unit". So far as the
negative |list was concerned, it was the case of the appellant herein
that the negative list was only applicable to nedium and | arge scal e

i ndustrial units and not to "prestigious units" having a capita

i nvestment of Rs.25 crores or nore. It was al so-subnmitted that the
decision to enter into a Menorandum of Under standi ng was taken at

the highest |level, nanely at the Cabinet |evel, and the period for
maki ng the investrment of Rs.25 crores or nore was prescribed in the
sai d Menorandum of Understanding, Factually it could not be

di sputed that by Septenber 30, 2000 the investnent nade by the
appel l ant was nore than Rs.27 crores. The appellant had, therefore,
fulfilled all the conditions [aid down by the Governnent for acquiring
the status of a "prestigious unit”. Necessary certificates had been

i ssued by the concerned departnments of the Governnent and it was

also certified, after verification, that the appellant had invested a sum
of Rs.27.12 crores by way of capital investnent by Septenber 30,

2000. It is the case of the appellant that if the‘terns and conditions
laid down in the Notifications issued by the State of Jamu and

Kashm r pursuant to its Industrial Policy decision are fulfilled the
appellant is entitled to be treated as a "prestigious unit".~ It was not of
much significance that such a declaration had not been issued by the
Depart nent of Finance but was issued by the Departnent of Industries
and Commerce and J&K S| DCO

The | earned Judge held that in terms of SRO 247 an invest ment
of Rs. 25 crores was required to be nade by way of initial investnent

in the case of a "prestigious unit". Any investrment nade at a
subsequent stage was inmaterial and, therefore, since on the date of
comencenent of commercial production i.e. 24th April, 2000 a sum

of Rs. 25 crores had not been invested, the appellant could not be
declared to be a "prestigious unit" entitled to the incentives provided
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under SRO 247 dated August 20, 1998. The Hi gh Court further held

that the Government had not issued any SRO declaring the appellant
unit as a "prestigious unit". The appellant unit was registered as a
medi um scal e unit and, therefore, it was for the Governnent to take a
decision as to whether the industrial unit fulfilled the eligibility
conditions specified and indicated in SROs 247 and 249. Negative |ist
appended to SRO 249 had to be kept in mind while declaring a unit as
"prestigious unit" under SRO 247. Though not so clearly spelt out,
the | earned Judge, cane to the conclusion that SROs 247 and 249 had
to be read together and any medi um scale or large scale industrial unit
produci ng goods specified in the schedule were not entitled to the

i ncentives under those Notifications.

It was further held that the Director |ndustries and Comerce

was not conpetent to declare the unit as a "prestigious unit", as it was
only the Governnent which could take a decision in this regard by

i ssuing a SRO on being satisfied that the industrial unit was eligible to
cl ai mthe incentives.

On_such findings the 1earned Judge by his judgnent and order
of July 30, 2004 dism ssed both the wit petitions.

The Letters Patent Appeal preferred by the appell ant was
dismssed in |imne by order dated Cctober 4, 2004.

Having regard to the facts and circunstances of the case and the
findings recorded by the Hi gh Court, principally two questions fall for
our consideration. \ Firstly, whether the industrial unit set up by the
appel lant fulfilled all the necessary conditions for being declared a
"prestigious unit". ln-this connection it has to be considered whet her
the appell ant had made the necessary investnent of Rs. 25 crores or
nore within the period prescribed. Secondly, whether the negative
list appended to SRO 249 applies to "prestigious units" as well. If it
is held that the industrial unit set up by the appellant fulfilled all the
conditions of eligibility for being considered to be a "prestigious
unit", and if the negative |list appended to SRO 249 is not applicable to
the "prestigious units", it nmust follow that the appellant is entitled to
the package of incentives prom sed to the "prestigious units" under
the Notifications issued by the State pursuant to its industrial policy.
It is not of nmuch consequence as to whether the declaration, that the
industrial unit set up by the appellant is a "prestigious unit", was
i ssued by SIDCO or by the Departnent of Industries and Commerce,
or that it should have been issued by the Departnent of Finance or the
Gover nnent of Jammu and Kashmir.

M. K K. Venugopal, |earned senior counsel appearing on

behal f of the appellant, submtted that the package of incentives
announced by the State included certain benefits relating to paynent
of General Sales Tax and Central Sales Tax. Annexure 'B appended

to GO No. 202 of May 27, 1998 provided for certain concessions to
smal |l scale industrial units as well as well as nedium and | arge scale
units except on itenms brought on the negative list. 'The package is
contai ned in paragraphs 8 and 9 of Annexure 'B" which we have

quoted earlier in this judgnent. Paragraph 10 of Annexure 'B rel ates
to special provisions for "prestigious units" and it begins with the
words "Not withstandi ng anything contained in paragraphs 7, 8 and 9
above". Thus the provision in regard to "prestigious units" is a
speci al provision confined to "prestigious units" i.e. those having
capital investment of Rs. 25 crores or above. The benefit envisaged
under paragraph 10 is full exenption from payment of General Sales

Tax and Central Sales Tax and Special/Additional Toll Tax for a

period of 5 years fromthe date of production or until such amount of
exenption reaches the | evel of 150 % of capital investment in the

proj ect, whichever occurs earlier.
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SRCs 247 and 249 were both issued on the sane date, nanely

on August 20, 1998. SRO 247 provides that the "prestigi ous units"
shal |l have the option to avail of full exenption from paynment of
General Sales Tax and Central Sales Tax for a period of 5 years from
the date of production or until such amount of exenption reaches the
| evel of 150 % of the capital investnent in the project, whichever
occurs earlier. This exenption which was granted by the State
CGovernment in exercise of powers conferred by Section 5 of the

Jammu & Kashnir General Sales Tax Act, 1962 read with sub-section
(5) of Section 8 of the Central Sales Tax Act, 1956, does not refer to
any negative list.

On the other hand SRO 249 issued on the sane date provides

that finished goods manufactured by newy established nmedi um and

| arge scale industrial units registered with the Departnent of

I ndustries and Conmerce shall be exenpted from paynment of Genera

Sal es Tax, which woul d have been ot herw se payabl e, equivalent to

150 % of the total capital investrment nmade by the unit or for a period
of 5 years fromthe date of production whichever occurs earlier

subj ect to the conditions specified therein. 1t is not necessary for us to
notice the conditions specified therein, but the proviso to paragraph 6
of the Notification is to theeffect that the exenpti ons granted under
SRO 249 shall not apply to goods specified in the Schedule. Thus no
exenption was perm ssible to nmedium and large scale industrial units

for the manufacture of ‘goods nentioned in the Schedul e, which

i ncludes "Soft Drinks". It was, therefore, submtted by M.

Venugopal that the negative |list contained in SRO 249 is applicable

only to "medi um and large scal e industrial units" and not to
"prestigious units" contenpl ated by SRO 247. Both the SRGCs,

nanely 247 and 249 were issued on the same date i.e. August 20,

1998. \Whereas SRO 249 contains the negative list and confines its
application to nediumand | arge scale industrial units, there is no such
[imtation in SRO 247. Moreover Annexure B to Governnent O der

No. 202 of 1988, particularly paragraphs 8 and 9 thereof refer to
certain benefits conferred on small scale, nediumscale and |arge

scal e units. Sub-paragraphs (i), (ii) and (iii) of paragraph 8 in terns
provide that the benefits contained therein shall not be available to
units which manufacture itens brought on the negative |ist.

Par agraph 10 begins with non obstante clause and-in terns provides

that notwi t hstandi ng anyt hing contained in paragraphs 7, 8 and 9,
"prestigious units" shall have the option to avail of full exenption
from paynent of General Sales Tax, Central Sales Tax etc.

M. Rohtagi, |earned senior counsel appearing on behalf of the

State, submitted that there is no reason why the negative |ist nust not
apply to all industrial units, whether small scale or nedium scal e or

| arge scale or even "prestigious units". According to himthe concept
of negative list is the same and there is no reason why "prestigious
units" should be treated on a different footing fromother units in the
matter of application of negative |ist.

Havi ng perused Annexure 'B' to G O No. 202 of 1988 of My

27, 1998 ; SRO 247 and SRO 249 issued on August 20, 1998, we are

of the view that the negative |list concept is not applicableto
"prestigious units". Paragraph 10 of Annexure 'B" to G O. No. 202 of
May 27, 1998 in terns provides a special package of incentives for
"prestigious units" and begins with the words "notw thstanding

anyt hi ng contai ned in paragraphs 7, 8 and 9" above. |n paragraphs 8
(i), (ii) and (iii) certain benefits are conferred on small scale units,
medi um scal e units and | arge scale units in the matter of payment of
General Sal es Tax, except on items brought in the negative list. There
is no nention of the negative list in paragraph 10 of the G O which
clearly brings out the intention of the Governnment to treat "prestigious
units" on a different footing altogether. Sinmilarly, SRO 247 which
grants exenption to "prestigious units" from payment of Cenera
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Sal es Tax and Central Sales Tax does not refer to the negative list.
Even SRO 249 to which the negative list is appended as a Schedul e,
only refers to finished goods manufactured by newl y established,
"medi um and | arge scal e" industrial units but does not refer to
"prestigious units" which are treated as a separate cl ass altogether

It was sought to be argued before us that a "prestigious unit"

al so must fall in the category of mediumor large scale industrial unit.
Therefore, it was not reasonable to exclude the "prestigious units"
whil e applying the negative list to nediumand | arge scale industria
units. The submi ssion is not tenable. This is a matter of policy, and if
the CGovernment decides as a matter of policy to treat the "prestigious
units" on a different footing than nedium and | arge scale industria
units, the Courts will not interfere unless it is shown that there is
sonmet hing arbitrary or unreasonable in such classification. Large

i ndustrial undertaking provides greater enployment opportunities and
makes a large contribution to the State exchequer by way of revenue,

and this may very well be a reason for according a special status to
"prestigious units". It is worth noticing that while the Governnent’s

I ndustrial Policy deals with-tiny, small, nediumand | arge scale

i ndustrial units, the negative list is nade applicable by SRO 249 only
to medi um and | arge scale industrial units. GObviously tiny and snal
scal e industrial units have been excluded so far as SRO 249 is
concerned. Under paragraphs 8(i) and 8(ii) of GO No. 202 of 1998,

the negative list i's nmade applicable to small scale industrial units in so
far as sale of finished goods and purchase of rawnaterials is
concerned, but does not make it applicable to tiny units. It thus
appears that wherever the negative list is nade applicable it is so
expressly provided. « There is nothing in any of the Notifications

which may | ead us to hold that the negative l'ist applies to "prestigious
units" as well. On the contrary the | anguage enployed in paragraph

10 of G O No. 202 of 1998, which begins with'the non obstante

cl ause, support the conclusion to the contrary. W, therefore, hold
that the negative list concept does not apply to "prestigious units".
This is how the CGovernnent also understood its Industrial Policy and
the Notifications issued thereafter. As we have noticed earlier the
matter was considered at different |evels by high powered conmittee
presi ded over by the Chief Mnister of the State hinself and it was
under st ood that the proposal of the appellant did not involve departure
fromthe new Industrial Policy. The matter was thereafter considered
by the Finance Departnent and lastly by the Cabinet which approved

the proposal and permitted SIDCO to sign a Menorandum of

Understanding with the appellant. It was known to the Governnent

that the industrial unit being set up by the appellant was a soft
beverages manufacture and bottling plant with a capacity of

approxi mately 800 bottles per mnute. It was also known to the
Governnent that approxi mate capital investnent for the project was
around Rs.27.50 crores. Being fully informed of these facts, the
Government agreed to grant incentives and subsidies to the appell ant

whi ch were applicable to the "prestigious units" as per new Industria
Policy (1998-2003) fromthe date of comercial production i.e. from

the end of March, 2000. Thus the Government al so, after considering
the proposal at various levels, cane to the conclusion that the plant for
manuf acture and bottling of soft beverages being set up by the

appel lant with an investnment of about Rs.27.50 crores was entitled to
the package of incentives promsed to the "prestigious units" in the
new I ndustrial Policy. After the Menorandum of Understandi ng was
signed and the industrial unit set up at a cost of over Rs. 27 crores, the
Covernment appears to have changed its mind and, in our view

unr easonabl y.

This takes us to the next question as to whether the industria

unit set up by the appellant qualifies as a "prestigious unit" in terns of
SRO No. 247 dated August 20, 1998. We have earlier reproduced the
aforesaid Notification. The Notification contenplates a "prestigious




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of

13

unit" as being one which has a capital investnent of Rs.25 crores or
nore. Neither the aforesaid Notification nor the Industrial Policy
itself prescribes the date by which the investment of Rs.25 crores nust
be made. It is not the case of the State that if the conmercia
producti on conmenced by 30t h Septenber, 2000, by which date

Rs. 27 crores and odd had been invested, the unit set up by the
appel | ant woul d not have been entitled to be reckoned as a
"prestigious unit". The objection taken is that on the date of the unit
conming into production, the investnent was bel ow Rs. 25 crores,

t hough the investnent was to the tune of over Rs.27 crores by 30th

Sept enmber, 2000.

It will be seen fromthe Menorandum of Understanding that the
appel l ant was to start manufacture of soft beverages in the existing
built up acconmopdati on by the end of March, 2000 and conpl ete the

m ni mum capi tal investnment of Rs. 25 crores or nore latest by 30th
Sept enber, 2000. M. Rohtagi, |earned senior counsel appearing on
behal f of ‘the State, also could not dispute the fact that the appell ant
had i nvested a sumof Rs.27.11 crores as on Septenber 30, 2000.

This fact' is admtted in the order of the Director, |ndustries and
Conmrer ce dat ed Decenber 12, 2000 which decl ared the appellant as

a "prestigious unit". It also appears fromthe same order that the
matter had been exam ned by the General Manager, District Industries
Center, Jammu and J&K State Industrial Devel opnent Corporation

Ltd. This was al so supported by a certificate issued by the Chartered
Accountants of the appellant which had been authenticated by the
General Manager, District Industries Center, Jammu. This is also
apparent fromthe two certificates issued by the General Manager
District Industries Center, Jamu and J& State |ndustria

Devel opnment Corporation Ltd. as also fromthe conmuni cation dated
April 25, 2000 of the Industries and Comrerce Depart nent

recomendi ng that SRO be issued pernitting the appellant to avail of
incentives as a "prestigious unit" fromthe date of comercia
production. Thus it woul d appear that the CGovernnent took a

consci ous decision to permt the appellant to conplete the m nimm
capital investnment of Rs. 25 crores |atest by Septenber 30, 2000. It
al so appears fromthe letter of the Industries and Commerce

Department dated April 25, 2000 that while discussing the proposal of
the appellant it was felt that a liberal view needs to be taken of the
policy to the extent that if the investment of Rs. 25 cores or nore
materializes within the maxi mum peri od of 6 nonths fromthe date of
comer ci al production, the appellant should be given the benefits of
the incentives. This proposal had the approval of the Finance
departnent as al so the approval of the Cabinet, which did not consider
it as a departure fromthe policy announced.

Al these facts, therefore, lead to the only conclusion that

havi ng considered its new I ndustrial Policy, and having considered the
proposal made by the appellant, the Government took a conscious

decision to grant the package of incentives to the industrial unit being
set up by the appellant provided it went into conmercial production

by the end of March 2000 and nmade the necessary investment of

Rs. 25 crores or nore on or before Septenber 30, 2000. . The

documents and material on record disclose that the Government took

this decision after full discussion on all aspects of the natter, and in
particular by reference to the date by which the appellant was required
to invest Rs.25 crores in the industrial unit being set up by it. The
State cannot be permitted to ignore its own conscious decision to

permt the appellant to invest a sumof Rs. 25 crores or nore by

Sept ember 30, 2000. The appel | ant acted on the basis of the decision
taken by the State Governnent and incorporated in the Menorandum

of Understanding. The fact that Rs.25 crores was invested by

Sept ember 30, 2000 was not disputed in the several counter-affidavits
filed before the Hgh Court. |In view of the voluninous evidence on
record the State cannot dispute the fact that over Rs.27 crores was
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i nvested by the prescribed date i.e. by Septenber 30, 2000. 1In this
background, the State cannot be allowed to say that the incentives
cannot be extended to the industrial unit set up by the appellant
because the anpbunt of Rs.25 crores or nore was not invested by the
date the unit went into commrercial production, though the anpunt of
Rs. 27 crores was invested within the period prescribed by the
Government as incorporated in the Menorandum of Under st andi ng.

We, therefore, find no substance in the objection of |earned

seni or counsel appearing on behalf of the State of Janmu and

Kashmr that the appellant had not fulfilled the requirement of making
the investment of Rs.25 crores or nore by the date it went into
conmer ci al production. As we have noticed the Government itself

was of the viewthat within the framework of the policy formul ated by
it, it was permissible to prescribe a tinme schedule wi thin which the

i nvestment of Rs.25 crores or nmore was to be made. Accordingly it

requi red the appellant to invest a sumof Rs.25 crores or nmore before
Sept enber 30, 2000 which the appellant did. W have al so not been
shown anything in the Policy or in the Notifications issued pursuant
thereto, prescribing any date for the capital investnment of Rs.25 crores
or that withinthe framework of the policy, the State Government was
not entitled to prescribe a date by which the investnent of Rs.25
crores or nore shoul d be nade.

In view of our findings that the negative list concept does not

apply to prestigious industrial units and that the industrial unit set up
by the appellant fulfilled all the conditions laid down in the
CGovernment’s new Industrial Policy and the notifications issued in
connection therewith, it nust be held that the appellant is entitled to

t he package of benefits prom sed by the new I'ndustrial Policy of the
State of Jammu & Kashmir read with various notifications issued

pur suant thereto.

The question as to whether the certificates issued by the SIDCO

or by the Department of |ndustries and Conmerce are valid, or

whet her the decl aration nade by the Industries and Conmmrerce

Directorate by its order dated Decenber 12, 2000 decl aring the

appel lant a "prestigious unit" is binding on the State Governnent, has
no significance. The appellant having fulfilled-all the conditions

which it was required to fulfil is entitled to the benefits promised to
"prestigious units" under the State’'s new Industrial Policy (1998-
2003).

We, therefore, set aside the judgnent and order of the Hi gh

Court of Janmmu & Kashmir in L.P.A No. 73 of 2004 and allow the

wit petition filed by the appellant. It is declared that the appellant is
entitled to all the incentives and subsi dies applicable to "prestigious
units" under the New Industrial Policy published vide Governnent

Order No. 202-1ND of 1998 dated May 27, 1998 and the notifications

i ssued pursuant thereto fromthe date the aforesaid unit went into
conmer ci al production. This appeal is accordingly-allowed w thout

any order as to costs.




