2.1T EMNO 1 CQU RT NO 9 SECT 1| ONXV I |

SUPREMECOURTOFI NDI A
RECORDO-PROCEEDI NGS
Petition(s) for Special Leave to Appeal (Civil) No(s).19371/2008

(From the judgenent and order dated 09/04 / 2008 in E P No. 5/2007
of The HI GHCOURTOFJUDI CATUREAT AALAHABAD)

LUl SEKHURSHI D Petitioner(s)
VERSUS
KUL DEE P GANG WA R Respondent ( s)

(Wth appln.(s) for pernission to file rejoinder affidavit and
condonation of delay in filing appeal and to convert the
SL P(C) 19371/2008 as appeal and with prayer for interimrelief)

Date: 16/04 /2009 This Petition was called on for hearing today.

COR A M:
HON BLEMR JUSTI CELOKESHWARSINGHPANTA
HON BLEMR JUSTI CEB. SDERSHANREDDY

For Petitioner(s) M. K. Radhakrishnan, Sr. Adv.

M. Inmtiaz Ahned, Adv.
Ms. Naghrma Intiaz, Adv.

Ms. Anbi ka Radhakri shnan, Adv.

for M/ S. Equity Lex Associ ates, Advs.

For Respondent (s) M. S.B. Sanyal, Sr. adv.
M. T.S. Upadhyay, Adv.
Ms. Asha Upadhyay, Adv.
M. R D. Upadhyay, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

The applications for condonation of delay in filing appeal

and for conversion of the special |eave petition as appeal are

di sni ssed as wit hdrawn.
Leave granted.

The appeal is allowed in ternms of the signed order.

to bear their own costs.

(Ajay Kr. Jain)

Parties

(Vi nod Kul vi)

Court Master Court Master
(Signed order is placed on the file)
INTHE SUOP REMECOQURTOFINDI A
CVI LAPPELLATEJURI SDI CTI1 ON
CVI LAPPEAL NO 2612 OF 2009
(Arising out of SL P(C)NO 19371 OF 2008)
Loui se Khurshid Appel | ant
Ver sus
Kul deep Gangwar Respondent

ORDER



1. Heard | earned counsel for the parties.

2. Leave granted.

3. Thi s appeal arises out of the interlocutory order dated 9.4.2008
passed by a | earned Single Judge of the Hi gh Court of Judicature at

Al lahabad in Gvil Msc. Application No. 238076 (Paper No. A- 7) in

El ection Petition No. 5/2007 filed by the present respondent, the returned
candidate in the election. By the said order the Election Petition filed by
the appellant herein challenging the el ection of the respondent from Vi dhan
Sabha No. 297, Kainganj constituency in the State of Utar Pradesh has

been di sm ssed on the ground that material facts regarding ground Nos. (iii)
and (iv) of Section 100 (1)(d) of the Representation of People Act, 1951
have not been pleaded in the Election Petition. The High Court accordingly
all owed the application filed by the respondent under Oder VI | Rule 11(A)

CPC on the ground that the Election Petition does not disclose any cause of

action.
4. We have heard | earned counsel for the parties.
5. From a bare perusal of the inpugned order of the learned Single

Judge, we find that he has only referred to various judgnments of the High
Courts and of this Court on the subject and w thout any anal ysis of the

pl eadi ngs as to what are those pl eadi ngs whi ch | ack the materi al
particulars. The Hi gh Court did not assign any reasons whatsoever as to on
what ground it had arrived at the conclusion that the Election Petition filed
by the appellant herein does not reveal any cause of action

6. The El ection Petition has been dism ssed sinply by allow ng the
application (Paper No. A-7) filed by the respondent under Order VI | Rule
11(A) CPC whereas on the second application under Order VI Rule 16 CPC

(Paper No. A-6) for striking out paragraphs 5 to 21 of the Election
Petition, no order has been passed.

7. We find it difficult to sustain the order of the Hi gh Court as
what was | east expected of the High Court was that before dismnissing the

El ection Petition on nerits, the vagueness and uncertainty of the pleadings
averred by the appellant in the Election Petition has to be analyzed in
proper perspective and thereafter detailed reasons are to be recorded for

di smissing the Election Petition at prelimnary stage.



8. In t hese circunstances, the inmpugned or der is set aside.
However, we remt the matter to the High Court to reconsider the
application (Paper No. A-7) filed by the respondent under Order VI | Rule

11(A) of the CPCon its own nerits and in accordance with | aw and di spose

of the sane by recording detailed reasons, if practicable within a period of
three nonths fromthe date of receipt of copy of this order. We nake it
cl ear that we have not expressed any opinion on the nmerits of the case.

9. The appeal is allowed. Parties to bear their own costs.

(B. SWDERSHANREDDY)
New Del hi
April 16, 2009



