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I N THE SUPREME COURT CF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
I.A. NO 47 AND 48
Cl VI L APPEAL NOI ’;501 OF 2002
Uni on of India ... Appellant

Vs.

Raj a Mohammed Amir Mohammad Khan ... Respondent

JUDGVENT

ALTAMAS KABI R, J.

1. These two |. A Nos.47 and 48 of 2008 have been filed on
behal f of the Respondent in connection with Contenpt
Petition No.87 of 2006 filed in Cvil Appeal No.2501 of
2002, inter alia, for a direction upon the Union of India,
and t he Custodian of Eneny Property to release to the
Respondent a sumof Rs.1,77,38,828.11, being held by the
sai d Custodi an on account of the Estate of the Raja of
Mahnudabad.

2. It may be recalled that in Wit Petition No.1524 of 1977
filed by the applicant herein, Raja Mhanmed Amr
Mohammad Khan, (Raja MAM Khan for short), the

Bonbay Hi gh Court, while allowing the wit petition,
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had directed the return of the properties of the Raja of
Mahnudabad to the applicant. The decision of the

Bonbay Hi gh Court was chal |l enged by the Union of India
inthis Court in Gvil Appeal No.2501 of 2002, which was
di sposed of on 21.10.2005, inter alia, with the follow ng

directions :

"The High Court had refused to grant the nesne profits to the
respondents, against the aforesaid finding no appeal has been filed by
the respondent. Since no appeal has been filed, the appellants are not



entitled to the mesne profits till the passing of the interimorders of
status quo by this Court on 5.4.2002. The respondent would be entitled
to the actual nesne profits by filing a suit, if so advised for this period
However, whatever noneys have been collected by the appellants by
way of rent or lease etc. after 5.4.2002, till the handing over of the
possession of these properties to the respondent be deposited/di sbursed
to the respondent within 8 weeks.

The appellants are directed to get the buildings (residence or
of fices) vacated from such officers and handover the possession to the
respondent within eight weeks. Simlarly, appellants are directed to
handover the possession of other properties as well. The officers who
are in occupation of the buildings for their residence or for their offices
are also directed to i nmedi ately vacate and handover the buil dings or
the properties to the Custodian to enable himto handover the
possession to the respondent in terns of the directions given. Failure to
comply with the directions to handover the possession within 8 weeks
will constitute disobedience of this order and the appellants woul d be
in contenpt of this order. Respondent woul d be

at liberty to nove an application in this Court if the above directions
3

are not conmplied with for taking appropriate action against the
appel lants or their agents. Since the appellants have retained the
possession of the properties illegally and in a high handed manner for

32 years the appeal is disnmissed with costs which are assessed at Rs. 5
| acs. "

3. In1.A No. 47 it has been stated that when the properties
were taken over by the Custodian, the ambunts due and
payabl e by the various occupants were collected by the
office of the Custodian and credited to the account of the
Estate of Mahnudabad in the Ledger of the Custodian
mai ntained in his office at Munbai. In view of the
j udgnents of the Bonbay Hi gh Court and this Court,
hol di ng the applicant to be the sole legal heir and
successor of the Late Raja of Mahnmudabad, he had
succeeded to the properties belonging to the late Raja
whi ch had been taken over by the Custodi an of Eneny
Property under the provisions of the Eneny Property
Act, 1968. It has further been contended that it could
not, therefore, be disputed that the applicant is entitled
to the noneys standing to the credit of the Estate of
Mahnudabad i n the Ledger Account nmintained by the

Cust odi an of Eneny Property.



4. According to the applicant, after continuous efforts, a

copy of the Ledger Account was supplied to himin the
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mont h of Decenber, 2007, by the office of the Custodian

of Eneny Property and on perusal of the sanme it was

di scovered that a sumof Rs.1,77,38,828.11 stood credited
to the account of the applicant as on 27.3.2002. On
com ng to know of the above, the applicant requested

the Custodian by his letter dated 27.12.2007, to renit the
amount whi ch stood to his credit in the Ledger

mai nt ai ned by the office of the Custodian

As no response was received to the said letter, another
letter was issued to the Custodian on 6.2.2008, and in his
reply the said Custodian replied that there was no
provision in the Eneny Property Act, 1968, to refund

any anount received from Eneny Property. In response

it was also indicated clearly that no anount was

admi ssible to the applicant by way of refund.

It is on account of such response fromthe Custodi an of
Eneny Property that |.A No.47 of 2008 was filed for the

reliefs which are indicated in the prayer

Appearing for the applicant, M. P.V. Kapur, |earned
Seni or Advocate, submitted that after the clear and

unanbi guous directions given by this Court inits
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j udgnent dated 21.10.2005 in Civil Appeal No.2501 of
2002, there could be no justification for the Custodian
of Eneny Property to object to nmaking over of the
nmoneys col l ected by himon account of rents and profits
to the applicant. M. Kapur submitted that the intent of
the order of this Court was very clear that on being

f ound to be the sol e | egal hei r of t he Raja of
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Mahnudabad, the applicant was entitled to his entire
estate, which included all anmounts which had been
collected fromthe properties of the Estate and credited
to the account of the Estate in the Ledger mmintained by

the office of the Custodian of Eneny Property.

As an alternate subnission M. Kapur urged that in

addi tion to t he directions cont ai ned regardi ng

di sbursenent to the applicant of the anount collected by
the appellant by way of rent or |ease after 5.4.2002 til

t he handi ng over of the possession of the properties to
the applicant this Court had also directed the appellants
to get the i movable properties of the Estate vacated

and to hand over the possession of the same to the
respondent/applicant within 8 weeks. The appell ants

were also directed to handover the possession of the

other properties as well. (Enphasis supplied)
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M. Kapur subnitted that under the general directions
given by this Court in respect of properties belonging to
the Estate of Mahnudabad, which included the anount

hel d by the Custodian on account of rents collected from
the Estate of the Raja of Mahnudabad prior to 5.4.2002
the said Custodian and the Union of India were bound to
make over the said anpbunt collected by the Custodian to

the applicant.

Resi sti ng t he application filed on behal f of
respondent M. MAM Khan, the | earned Additiona

Solicitor General, Ms. Indira Jai Singh submitted that in
view of the categorical direction given in the order of
21.10. 2005 passed by this Court, the question of naking
paynent of the anmpbunt in question to the respondent

did not arise. Ms. Jai Singh subnmitted that this Court

had recorded the fact that the High Court had refused to

t he
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grant nesne profits to the appellant and agai nst that
deci sion no appeal had been filed by him Consequently,
the applicant was not entitled to the nmesne profits till
the passing of the interimorder of status quo by this
Court on 5.4.2002. In the said order this Court went on
to say that the applicant would be entitled to the actua

mesne profits for the period prior to the passing of the

interimorder of status quo by filing a suit. However
what ever noneys t hat had been collected by the
appel l ant by way of rents after 5.4.2002 till the handing

over of the possession of the properties to the applicant,
shoul d be deposited/di sbursed to the respondent w thin

8 weeks. Ms. Jai Singh submitted that the rents collected
fromthe said properties after 5.4.2002 till the handing
over of the possession of the properties to the applicant,
had al ready been disbursed to him as directed. However,
since other than the directions for recovery of nesne
profits for t he period prior to 5.4.2002 no ot her
direction had been given by this Court for disbursenent

of the rents and profits fromthe said Estate prior to
5.4.2002, the claimof the applicant was m sconcieved.

Ms. Jai Singh contended that if it had been the intention
of this Court that the applicant would be entitled even
to the rents and profits prior to 5.4.2002, then it would
have given a clear direction for paynent of the entire

anount to the applicant.

As to the alternate subm ssion of M. Kapur, the |earned
ASG urged that in view of what has been stated

her ei nabove, it could not have been the intention of this
Court to release the entire sumof Rs.1,77,38,828.11 being
the amount of the rents and profits collected fromthe

Estate of the Raja prior to 5.4.2002. Ms. Jai Singh
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submitted t hat t he claim of t he appl i cant

was



m sconcei ved in view of the directions contained in the

Judgment of this Court dated 21.10.2005.

In addition to her aforesaid subm ssions, M. Jai Singh

al so urged that neither of the two applications were

mai nt ai nabl e since the appeal and the contenpt petition

in which they have been filed have al ready been di sposed

of earlier. Ms. Jai Singh submitted that having di sposed

of the appeal and the contenpt petition, this Court had
becone functus officio and was bereft of jurisdiction for
passing orders on the said two applications which are

not in the nature of consequential reliefs being clained
from the di sposed of matters but substantive
applications raising substantial clains, de hors the reliefs
prayed for in the appeal and the contenpt petition. M

Jai Singh referred to various decisions on the question of
the maintainability of applications filed in concluded
proceedi ngs, which we may refer to if it becomes

necessary to do so.

Replying to Ms. Jai Singh’s submissions, M. Kapur
submitted that the answer to the question as to what is
to be done in regard to the rents and profits collected

prior to 5.4.2002, is clearly provided in Section 18 of the
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Eneny Property Act, 1968, which provides that the
Central Government nmay by general or special order
direct that any eneny property vested in the Custodian
under this Act and remaining with himshall be divested
fromhimand be returned, in such nmanner as may be
prescribed, to the owner thereof or to such other person
as may be specified in the direction and thereupon such
property shall cease to vest in the Custodi an and shal
revest in such owner or other person. It was submitted

that there was neither any legal nor noral justification



for the Custodian to hold on the said anount lying to the
credit of the Estate of the Raja of Mahnudabad which
had devol ved upon the applicant as held by the Bonbay

H gh Court and confirnmed by this Court.

14. On a careful consideration of the subnissions nade on behal f of

the respective parties, we are of the view that a conscious distinction

with regard to the rents and profits collected fromthe Estate of Raja of
Mahrmudabad prior to 5.4.2002 and thereafter, had been nmade by this

Court while disposing of Gvil Appeal No.2501 of 2002 on 21 Cb?gben

2005. It was clearly the intention of the Court that in respect of rents

and profits collected after the order of status-quo passed on 5 tn April
2002, the sane were to be made over by the Custodian to the applicant,

but as far as the rents and profits collected prior to that date were

concerned, the applicant would be required to file a suit to recover the
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sane. We have been infornmed that, in fact, such a suit has been fil ed

by the applicant and the sane is pendi ng decision

15. Not wi t hst andi ng t he use of the expression "nmesne profits” in
the first pat of the directions given by this Court, what was intended

was that all rents and profits collected in respect of the Estate of Raja

of Mahnudabad prior to the order of status-quo passed on 5 th April,
2002, would have to be treated separately and not with the other

coll ections nmade fromthe estate. The use of the expression "nmesne
profits”, in our view, would cover all the nonies received by the

Custodian for the period prior to 5 tn April, 2002, and would, thereafter

be covered by the aforesaid order of this Court directing the appell ant

to release to the respondent the sumof Rs.1,77,38,828.11 held by the

Custodian to the credit of the Estate of Raja of Mahnudabad. The
interpretation sought to be given to the second part of this Court’s

order extracted above, will not include handi ng over of possession of

the rents and profits prior to 5.4.2002, which had been excluded in the

previ ous paragraph of the judgnment of this Court. In our view, the

directions given to the appellants to hand over the possession of other



properties, nentioned in the second part of the order extracted

her ei nabove, relates to the i nmovable properties of the estate and not
to the rents and profits collected by the Custodian fromthe estate prior
to 5.4.2002. The two sets of properties are dealt with separately and
are on two different settings. M. Kapur's attenpt to include both the

nmovabl e and i movabl e properties of t he Estate of Raj a
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Mahnudabad i s m sconceived and i s not acceptable. Si nce the anount
recorded in the Custodian’s | edger as being credited to the Estate of

Raj a of Mahmudabad represents the collections made fromthe estate

prior to the order of status-quo passed on 5 th April, 2002, the
Respondent has been given | eave to recover the sane by filing a suit. In
view of the said order passed by this Court, it can no | onger be argued
that the directions to nmake over the possession of other properties to

the applicant also included the rents and profits collected fromthe

estate prior to 5.4.2002.

16. We are not, therefore, inclined to allow |.A Nos.47 and 48,
whi ch are, accordingly, disnissed. The applicant will be free to pursue

his claimfor the said ambunt of Rs. 1,77, 38,828.11 before the G vil

Court.
17. There will, however, be no order as to costs.
J.
(ALTAMAS KABI R)
(CYRI AC JOSEPH)
New Del hi
Dat ed: 19.01.2010.
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| TEM NO. 1A COURT NO. 3 SECTION | X

(FOR JUDGVENT)

SUPR EME COURT OF | NDI A
RECORD OF PROCEEDI NGS

I.A NO 47&48 I N
in CIVIL APPEAL NO 2501 OF 2002

of



UNION OF I NDIA & ANR Appel I ant (s)
VERSUS
RAJA MOHAMVED AM R MOHAMMAD KHAN Respondent ( s)

Date: 19/01/2010 This matter was called on for JUDGVENT today.

For Appellant(s)
M. Shreekant N. Terdal, Adv.
Respondent
Ms. Anjali K. Varma, Adv.
M. N raj Gupta, Adv.
Ms. Meera Mathur, Adv.
M

Subhash Chandra Jain, Adv.

M . Gunnam Venkat eswara Rao, Adv.
M. Shrish Kumar M sra, Adv.
Hon’ ble M. Justice Al tanas Kabir

pronounced the judgnment of the Bench conprising His
Lordship and Hon'ble M. Justice Cyriac Joseph.

The I As are dismissed in ternms of the
si gned judgnent.

There will, however, be no order as to
costs.
(Sheet al Dhi ngra) (Jugi nder Kaur)
Court Master Court Master
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[ Si gned Reportabl e Judgnent is placed on the file]



