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Awadhesh Yadav ... Appellant (s)
Vs.
Suresh Thakur and Os. ... Respondent (s)

Date: 02-08-2001 Thi s/ These matter(s) was/were called
on for hearing today.

CORAM :
HON BLE MR JUSTI CE V. N. KHARE
HON BLE MR JUSTI CE B. N. AGRAVWAL

For appellant (s) M. SB Sanyal, Sr.adv.

M. Akhil esh Kumar Pandey, adv.
Ms. Manita Verma, adv.
M

Ashok Kr. Pandey, adv.

For respondent (s)

UPON hearing counsel, the Court nade the follow ng

ORDER
................... L.....l.o....Too o T T T d
The appeal is dismissed. There shall be
no order as to costs.
SP1
(Al ka Dudej a) (S. Krishnan)
Court Master Court Master
Signed order is placed on the file.
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ClVIL APPEAL NO. 5034 OF 1998

Awadesh Yadav .. Appel | ant
- VS-

Suresh Thakur and ot hers .. Respondent s

ORDER

It is alleged that on 4.12.73, one Ramarain Thakur who was the
Karta of a Joint Hindu family which conprised his father, brothers and
nephew, executed an agreenent to sell the suit land to the plaintiff appellant
for a sumof Rs. 2400/- and a Mahadanama was executed and the appell ant
paid a sumof Rs. 2000/- out of the aforesaid anmount. It is also alleged that
the agreenent provided that the sale deed was to be executed within 8
nmonths. It also alleged that Suresh Thakur, who was the nephew of
Ramar ai n Thakur and al so a nmenber of the Joint H ndu famly of
Ramar ai n Thakur, executed two sale deeds dated 31.1.74 and 24.4.74 in
favour of Ramashish Singh for a total sumof Rs. 4000/- in regard to the
same |land for which the agreenent was already executed. It is further
al | eged that since Ramarain Thakur evaded to execute the sale deed, the
appel l ant was conpelled to file a suit for specific performance of the
agreenment. The defendants, other than Ramarain Thakur, contested the suit
and filed witten statement wherein it was stated that prior to agreenent
there was partition in the famly and as a result of which the property
covered by the agreenent ceased to be the Joint H ndu fanmly property and,
further, Rammarain Thakur at no point of tinme was the Karta of the Joint
H ndu fanmily and, therefore, he was not conpetent to execute the agreenent
for sale. The trial court decreed the suit and granted the decree for specific
performance of the agreement for sale. Aggrieved, the defendants went up
in appeal. The first appellate court found that as a result of partition, the
property in dispute no longer renmained a Joint Hndu fam |y property and
further defendant No. 1, Rammarain Thakur was never a Karta of the Joint
H ndu fanmily and, therefore, was not conpetent to execute the agreenent for
sale. In this viewof the matter, the appeal preferred by the respondents was
al l oned and decree of the trial court was set aside.

The appellant herein thereafter preferred a second appeal. The High

Court dismi ssed the appeal and affirned the judgnent of the first appellate
Court. It is against the said judgnment of the Hi gh Court the appellant has
preferred this appeal

Lear ned counsel appearing for the appellants urged that there being no

issue inregard to |egal necessity for the famly to sell the property and no
determination of the said question either before the trial court or the first
appel l ate court, the High Court was not legally correct in sustaining the
judgnent of the first appellate court on the said ground. W do not find any
merit in the submission. It may be noticed that the inmpugned judgnent of

the Hi gh Court is judgment of affirmation. By the inpugned judgment the

Hi gh Court has declined to interfere with the discretion exercised by the first
appel l ate Court and thereby affirnmed the judgnment and decree passed by the
first appellate Court. The result of the affirmng judgnment is that the
finding and the reasoning given by the first appellate Court for allow ng the
appeal were affirned by the Hi gh Court. The H gh Court, in addition to

ot her grounds on which the first appellate court allowed the appeal gave an
other reason also for disnissal of the suit filed by the appellant. The first
appel l ate court held that the property was not a Joint Hindu famly property
and Rammarai n Thakur was not the Karta of the joint fam ly and, therefore,

was not conpetent to execute the sale deed. These findings have been

affirmed by the High Court when it declined to interfere with the judgnent

of the first appellate Court. The finding recorded by the Hi gh Court that



since there was no | egal necessity for the family to sell the property and,
therefore, the agreement is invalid even if is excluded the same woul d not
render the judgnent of the Hi gh Court erroneous.

For the aforesaid reasons, we do not find any nerit in this appeal. The
appeal is, therefore, disnissed. There shall be no order as to costs.
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