DK

SLP(C) No. 716 OF 2002

| TEM No. 210 Court No. 8 SECTI ON XVI
AN MATTER

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (G vil) No.716/2002
(From the judgenent and order dated 24/09/2001 in CO 789/99
of The H GH COURT OF CALCUTTA)

SRl SHANKAR CHOADHURY @ KHATI K Petitioner (s)
VERSUS

SRI HARBHAJAN SI NGH SOLE Respondent (s)

(Wth prayer for interimrelief and office report) ( For Final Disposal )

Date : 11/10/2002 This Petition was called on for hearing today.

CORAM :
VARI AVA

HON BLE MR JUSTICE S. N
CE B. N. SRI KRI SHNA

HON BLE MR, JUSTI

For Petitioner (s) S B Sanyal, Sr. Adv.

Dhriti man Bhattacharya, Adv.
Sangeet a Mandal , Adv.

Anni ndya Banerjee, Adv. for
s Fox Mandal & Co., Advs.

For Respondent (s) S. B. Upadhyay, Adv.

Sujit K. Singh, Adv.
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UPON hearing counsel the Court nade the foll ow ng

ORDER
.............. L......1 T.....T.....T.....T.....T.....T.....T......J.R
M. S B Sanyal, |earned senior counsel appearing

for the petitioner comrenced his argunents at 11.45 A M
and concluded at 12.25 P.M Thereafter, M. S. B.
Upadhyay, |earned counsel for the respondent nade his
subni ssions in reply for 20 ninutes.

Speci al | eave grant ed.

The order of the High Court is set aside and this
appeal is allowed, in terms of the signed order.
However, the appellant nmust pay to the respondent costs

fixed at Rs.10,000/-. The costs nust be paid within a
period of four weeks fromtoday.

(D. P. WALI A) (S. L. GOYAL)
Court Master Court Master

(Signed Oder is placed on the file)

I'N THE SUPREME COURT OF | NDI A
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Cl VI L APPELLATE JURI SDI CTI ON

Cl VIL APPEAL NO. OF 2002@@
660000000600 00000660000000600:
[arising out of S.L.P.(C) No. 716 of 2002]

Sri Shankar Chowdhury @ Khati k .. Appel | ant
VS.
Sri Harbhaj an Singh Sol e .. Respondent
O R D E R@@
(66660600006

Speci al | eave granted.

This appeal is against an order dated 24th Septenber,
2001 of the Calcutta Hi gh Court.

Briefly stated the facts are as follows :

The respondent had filed a petition for eviction. In
an application under Section 17(2) of the Wst Bengal Prem ses
Tenancy Act, 1956 (hereinafter called ‘the said Act’), on 24th
April, 1996, the rent was fixed at Rs.285/- per nonth; t he
appel lant was directed to deposit arrears of rent amounting to
Rs. 41,040/ - together with interest thereon at 8.33 per cent,
at the rate of Rs.5,000/- per nonth; and the appellant was
al so directed to deposit the current nonthly rent on or before
the 15th of each nmonth. The revision filed by the appellant
against this order was dism ssed. The appellant then filed a
Civil Revision Application in the Hgh Court which was
di smissed on 4th Decenber, 1996. While disnissing the Givi
Revi si on Application, the H gh Court extended time for paynent

of the instalments till the nonth of Decenber 1996
.2/ -
2 2:
The appellant having lost all through, deposited
certain amounts. However, it appears that while depositing

the said amounts, he made a short deposit of Rs.1,710/-
towards arrears of rent and a sum of Rs.724/- towards
i nterest. He also did not nake any deposit of the nonthly
rent of Rs.285/- for the period May 1996 to October 1996. The
respondent, therefore, filed an application under Section
17(3) of the said Act. On 23rd February, 1998, the defence of
the appell ant was struck off.

The appellant then filed an application to set aside
the order dated 23rd February, 1998. Along wth t he
application he deposited all the anpbunts. The trial court by
its order dated 5th March, 1999 allowed this application. The
trial court held that it had discretion and that as the
appel l ant had deposited all anmpbunts the discretion should be
exercised in favour of the appellant. The trial court held
that the said Act was a beneficial Act and a benevol ent
interpretation had to be given

Agai nst the order dated 5th  March, 1999, t he
respondent filed a civil revision application in the High
Court. This has been allowed by the inpugned order dated 24th
Sept enber, 2001. The Hi gh Court has held, after going into
the schene of the said Act, that once a defence is struck off
then there is no power to review such an order. The High
Court has held that any deposits made after an order striking
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of f defence cannot be considered. The Hi gh Court has held
that the tenant cannot be given benefit of any such deposits.
The Hi gh Court has also held, on nerits, that no case was nade
out for setting aside the order striking off defence.

In our view, the High Court is not right in concluding
that once an order striking off defence is nmade, there is no
power to review such an order. Section 17A of the said Act
specifically provides that even though an order striking off
defence is nade the Court can always set aside such an order
and give tinme to the tenant to nake the deposits. Faced with

this, it was subnmitted that the application was under Section
151 of the Gvil Procedure Code and not under Section 17A of
the Act. It was submitted that in an application under
Section 151 the Court could not review an order striking off
def ence. W see no substance in this subm ssion. The Act
itself provides that an order striking off defence can be set
asi de. Merely because the application was stated to be under
Section 151 C.P.C. and not under Section 17A of the said Act,
woul d be no ground for not considering that application. 1In a

beneficial legislation like this, the Court has to | ook at the
substance and not the form
Even otherwi se, the decisions of this Court in Ms.@@®
CCccc
B. P. Khenka Pvt. Ltd. vs. Birendra Kumar Bhowm ck and@@

Anot her, 1987 (2) SCC 407 and Sri Shibu Chandra Dhar vs. Sri @@
Cccceece (66006060060006000600060006000600:
Pasupati Nath Auddya, 2002 (2) Scal e 468, show that the word@®@
(660 0660066060066060660066:

‘shall’, in Section 17, nmeans ‘may’. |t has been held that
.. 4 -
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the Court always has discretion to extend tine in appropriate
cases. In this case, as already stated above, the Hi gh Court

by its order dated 4th Decenber, 1996 extended tine till
Decenber 1996. This fact seens to have been | ost sight of by
all the courts. The appel |l ant had deposited nost of the
anounts in Novenber 1996. The bal ance was deposited by the
appellant along wth his application for setting aside the
order dated 23rd February, 1998.

Under these circunstances, the trial court was right
in exercising the discretion that it did. The H gh Court
erred in interfering. In our view, the order of the High
Court cannot be sustained and is, accordingly, set aside.

This appeal is allowed. However, the appellant nust
pay to the respondent costs fixed at Rs.10,000/-. The costs
must be paid within a period of four weeks fromtoday.

(B.N. SRI KR SHNA)

New Del hi ;
Cctober 11, 2002.



