@PART- HEARD
| TEM NO 101 COURT NO. 2 SECTI ON XVI

SUPREME COURT OF | NDI A
RECORD OF PROCEEDI NGS

Cl VI L APPEAL NO. 5785 OF 2002

DULAL CHOUDHARY & ORS. Appel I ant (s)
VERSUS
H RAK ROY CHOADHURY & ORS. Respondent ( s)

(Wth office report)

Date: 21/04/2009 This Appeal was called on for hearing today.

CORAM :
HON BLE MR. JUSTI CE B. N. AGRAWAL
HON BLE MR JUSTICE G S. S| NGHVI

For Appellant(s) M . Ranj an Mukherj ee, Adv.

For Respondent(s) M. Shiv Shankar Sarkar, Sr. Adv.
M. P.K Chakravarty, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER

Heard | earned counsel for the parties.

The civil appeal is allowed.

No costs.
[ Al ka Dudeja ] [ Savita Sainani ]
Court Master Court Master

[ Signed order is placed on the file]
IN THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 5785 OF 2002

Dul al Choudhary and Ors. ... Appel | ant (s)
Ver sus

H rak Roy Chowdhury and Os. ... Respondent ( s)

ORDER



Heard | earned counsel for the parties.

Sri Rai Mohan Chaudhury and his wife Sm. Jyotsna Chowdhury fil ed
a suit against Sm. Sulata Ghosh for her eviction from prem ses bearing
No. 20-B, Bal lygunje, Station Road, Calcutta, on the grounds of default,
damage to the prenises, their bonafide need and sub-letting to Sri Bireswar
Roy Chowdhury wi thout their know edge and consent. The def endant
contested the suit by alleging that there did not exist |andlord-tenant
rel ati onship between the parties. She also denied the allegations of default,
damage to the property and sub-letting. She pleaded that the prem ses were
let out to her husband late Sri Jitendra Nath Ghosh by the erstwhile owner,
Sri Janak Nath Sen and after disposal of the suit prenises by Sri Sen, her
husband becanme tenant under Sri Dulal Chowdhury and Sri Sunil Chowdhury.
She al so clainmed her brother, Sri Bireswar Roy Chowdhury along with
menbers of his famly were residing in suit prem ses since 1947 and t hat
there was no question of sub-letting.
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During the pendency of the suit, one of the plaintiffs, nanely, Sri
Rai Mbhan Chowdhury died and his | egal representatives were brought on
record. Defendant Snmt. Sul ata Ghosh al so died on 17.8.1986. Thereupon, an
application was made by the plaintiffs on 17.11.1986 for bringing on record
Sri Hiarak Roy Chowdhury (respondent no.1 herein) as |legal representative of
t he deceased def endant. Later on, the plaintiffs filed an application for
amendrment of the substitution petition and bringing on record Sri Madan
Ghosh and Sri Banki m Ghosh sons of |ate Subodh Chandra Ghosh, as |ega
representatives of defendant-Snt. Sulata Ghosh, by clainmng that they were
the heirs of the original tenant, nanely, Sri Jitendra Nath Ghosh. They al so
applied for condonation of delay in filing the application. The trial Court
all owed the application of the plaintiffs and ordered substitution of Sri
Banki m Ghosh as the defendant being the | egal representative of the husband
of Sul ata Ghosh. Soon thereafter, respondent no.1 filed an application under
Order 1 Rule 10 read with Section 151 of the Code of G vil Procedure for
bei ng i npl eaded as a defendant by claimng that he was the only surviving
heir of the deceased defendant and was living with her. Hi s application was
al | oned and he was i npl eaded as def endant no. 2. Thereafter, he filed
witten statenent to contest the suit. He denied the plaintiffs assertion
regarding subletting and claimed that his fanmily was living in the tenanted
prem ses since long being direct relations of the deceased tenant and they
were having one and joint ness. Sri Bankim Ghosh filed an affidavit dated
8.9.1988, stating therein that there never existed any relationship between
hi m and the deceased; that he never stayed in the tenanted prenises; that
t he deceased had been living with her brother and brother’s son since |ong
and that he does not have any clai mover the tenanted premi ses.
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The trial Court decided the issue of default against the plaintiffs but
decreed the suit on the ground of sub-letting. The judgment and decree of
the trial Court were confirnmed by the | ower appellate Court. However, the
H gh Court allowed the Second Appeal filed by respondent No.1 and di sm ssed
the suit for eviction after holding that the suit had abated because steps were
not taken for bringing her |legal representatives on record within the period
of limtation. So far as the finding recorded by the Trial Court and confirmnmed
by the Appellate Court on the question of subletting is concerned, the High
Court was of the viewthat the tenant, i.e., Sulata Ghosh, could not have
been penalised for the act of sub-letting of her husband. Hence, this appea
by special |eave.

Learned counsel for the appellants argued that the H gh Court
committed an error by recording a finding that the suit had abated because
application for bringing on record the legal representatives of the deceased
was not filed within time. Learned counsel pointed out that the application
for bringing on record respondent No.1 as |egal representative of Sulata
Ghosh was filed on 17.11.1986 and, therefore, the suit could not be treated
to have abated. Learned counsel then subnitted that application filed on
11.5.1988 for anendment of the substitution application, which was
acconpani ed by an application for condonation delay was allowed by the tria
Court and as that order was not chall enged by respondent No.1l, the High
Court was not justified in recording a finding that the suit filed by the
plaintiffs had abated. Learned counsel enphasized that even
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though the trial Court had ordered substitution of Banki m Ghosh in place of
the original defendant, nanely, Sulata Ghosh, in view of the inpleadnent of
respondent No.1l as defendant No.2, the High Court was not justified in
declaring the suit as having abated. Learned counsel for the respondents
supported the finding recorded by the High Court on the issue of abatenent
of the suit by arguing that even though respondent No.1l was entitled to be
brought on record as | egal representative of the defendant, the plaintiffs
dropped his nane and applied for substitution of Bankim Ghosh and in this
view of the matter, the H gh Court was fully justified in declaring the suit as
abat ed.

In our view, the High Court was not justified in holding that the suit
was abat ed because, as nentioned above, the application for substitution was
filed on 17.11.1986 and after anmendnment thereof, the trial Court ordered
substitution of Bankim Ghosh in place of Sulata Ghosh. The application for
i mpl eadnent filed by respondent No.1 was also allowed by the trial Court.

The order of substitution by the trial Court was not challenged by respondent
No.1 in the first and second appeal. Therefore, the Hi gh Court did not have
any occasion to go into the issue of abatenent of the suit and nmake a
declaration in that respect.

So far as the finding of the High Court in relation to sub-letting is
concerned, we find that the trial Court after taking into consideration the
evi dence adduced on behal f of the parties, canme to the conclusion that the
plaintiffs were able to prove the case of sub-letting. Thi s finding was
confirmed by the | ower appellate Court in appeal. This was a pure finding of
fact, which could not have been interfered with by the Hi gh Court in second
appeal
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Accordingly, the appeal is allowed, inpugned judgrment rendered by
the Hi gh Court is set aside and the second appeal filed by Respondent No. 1-
H rak Roy Chowdhury before the H gh Court is dismssed. The respondents
are, however, granted tinme till 31st Cctober, 2009, to vacate the prem ses in
question upon filing usual undertaking in this Court within four weeks from
t oday. It is directed that in case the respondents fail to vacate the
premi ses in question within the aforesaid time, it would be open to the
decree holder to file an execution petition for delivery of possession and in
case such a petition has been already filed, an application shall be filed
therein to the effect that the respondents have not vacated the prem ses in
question within the tine granted by this Court. In either eventuality, the
Executing Court is not required to issue any notice to the respondents. The
Executing Court will see that delivery of possession is effected within a
period of fifteen days fromthe date of filing of the execution petition or the
application aforenentioned. In case for delivery of possession any arned
force is necessary, the sane shall be deputed by the Superintendent of Police
within forty eight hours fromthe date requisition is received therefor. It is
al so directed that in case anybody el se, other than the respondents, is found
i n possession, he shall also be dispossessed fromthe prenises in question

No costs.

‘w Dol [GS. SINGHVI]
w |,
April 21, 2009.



