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SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

ClVIL APPEAL NQO(s). 6319 OF 2004

COVMWNR. OF POLI CE & ORS. Appel I ant (s)

VERSUS

SYED HUSSAI N Respondent ( s)

(Wth office report )

Date: 25/01/2006 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTICE S.B. SINHA
HON BLE MR. JUSTI CE P. P. NAOLEKAR
For Appell ant(s) Ms.D. Bharathi Reddy, Adv.
For Respondent (s) Dr. K. P. Kyal ashanatha Pillai, Adv.

M. G Ranakri shna Prasad, Adv.
Mohd. Wasay Khan, Adv.

. Suyodhan. B., Adv.

R. Shant hanand Kri shna, Adv.

D. Mahesh Babu, Adv.

UPON hearing counsel the Court nade the foll ow ng

ORDER

The appeal is allowed and the judgnent and order passed by the A
ndhra Pradesh

Adm ni strative Tribunal is restored. There shall be no order as to costs.

(Meenu Sethi) (Pushap Lata Bhar
dwaj )

Court Master Court Master



Signed reportable judgnent is placed on the file

I'N THE SUPREME COURT OF | NDI A

ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 6319/2004

The Conmi ssioner of Police &

Appel | ants
O's.
VERSUS
Syed Hussain - Respondent
JUDGVENT
Thi s appeal is directed agai nst t he or der dat ed

7.8.2003 passed by t he Di vi si on Bench of t he Hi gh

Court of judi cature of Andhr a Pradesh at Hyder abad in

Wit Petition No. 15966/2003 whereby and whereunder

the Wit Petition filed by the respondent herein agai nst

a judgnent and order dat ed 22.4.2003 passed by t he

Andhra Pradesh Administrative Tribunal at Hyderabad in

O A No. 6884/2002 was allowed in part.

The respondent was a police constable. He stood

as surety to one Ahned Qur eshi . The sai d person was

accused in 32 cases invol ving snaching of goods from



ot her persons.

The al | eged m sconduct on t he part of t he

r espondent was adm tted. A departnental pr oceedi ng

was initiated against him and upon return of verdi ct

of gui |t by t he i nquiry of ficer, t he r espondent was

directed to be renoved fromservice by the Disciplinary

Authority. The respondent filed an Oiginal Application

bef ore t he Andhr a Pr adesh Adm ni strative Tri buna

questioning the said order. The Tribunal considered the

matter in depth and opined that there was no nmerit in

t he sai d appl i cation. The Tri bunal noti ced t hat t he

i nquiry of ficer in hi s report arrived at a finding of

that the respondent herein knew fully well that the said

Ahrred Qur eshi was i nvol ved in a series of snat chi ng

cases. It was also noticed that the respondent had been

attending the Court in the said cases. It further noticed

t hat t he police of ficer who was cross- exani ned as

prosecuti on Wi t ness al so stated t hat t he r espondent

ai ded sever al ot her crimnals in t he city in securing

bails fromthe Courts.

On t he basi s of t he sai d findi ngs, t he Origina

Application was dism ssed.

f act



On a wit petition havi ng been filed by t he

r espondent bef ore t he Hi gh Court, t he Di vi si on Bench

of the High Court

al t hough did not interfere with t he findi ngs of t he

i nquiry of ficer but interfered with t he quantum  of

puni shrent. The Hi gh Court, however, observed that in

view  of catena  of deci si ons of this Court, t he
jurisdiction of t he Hi gh Court, in interfering with t he
quantum  of puni shnent , nmust be exerci sed in nost
excepti onal cases. Havi ng sai d so, it recor ded t hat t he

r espondent had mai nt ai ned a clean record and he had

al so served t he Pol i ce force for a peri od of 28 years

on t he date of fram ng of char ges and had anot her 8

years to serve.

On t he af orenent i oned premni se as al so upon

t aki ng not e of t he fact t hat he had not been f ound

guilty of comm ssion of any case of fraud or defal cation

of gover nnent f unds, t he Hi gh Court came to t he
opi ni on t hat t he puni shnent of r enoval from service
woul d be t oo har sh and in t hat view of t he matt er

remtted t he case to t he appel l ate authority for

substituting t he puni shrent of r enoval of service by

as



any ot her puni shrent except di sm ssal , r enoval or

compul sory retirenent.

The appellants are, thus, before us.

Lear ned counsel appeari ng on behal f of t he

appel lants submtted that the High Court committed a

serious error of

record in hol di ng t hat t he r espondent herein had

mai nt ai ned a clean record for 28 years and in this

connection drew our attention to t he count er af fidavit

filed on behalf of the State before the Tribunal, wherein

it had been pointed out that the respondent had on an

earlier occasi on been i mposed puni shrrent s of
"reduction in time scal e of pay for one year’ and
furthernore in anot her case was awar ded t he

puni shnent of ' Censure’

Lear ned counsel appeari ng on behal f of t he
respondent, on the other hand, would contend that as
t he r espondent did not commi t any m sconduct in

di scharge of his official duty, a case has been nade out

wher e doctri ne of proportionality shoul d be i nvoked.

The di sciplinary aut hority, | ear ned counsel woul d

submit, while exercising its statutory power of inposing



puni shrent nmust act reasonabl y whil e exerci sing its

jurisdiction. Rel i ance in this connection has been

pl aced on On Kumar & Os. Vs. U O1l.- 2001 2SCC 386

It was further nore pointed out that in England in stead

and pl ace of doctri ne of "Irrationality’, t he doctri ne of
Proportionality is bei ng i nvoked general ly and in
support of said contention reliance
has been placed on R v Secretary of State for the Home
Depart nent , ex parte Dal y -(2001) 3 All Engl and Law
Reports 433
It is one t hi ng to say t hat order passed by t he
statutory aut hority is whol |'y arbitrary and t hus
violative  of Article 14 of the Constitution of India and

thus liable to be set aside, but it is another thing to say

t hat t he di scretionary jurisdiction exerci sed by such

aut hority shoul d not ordinarily be interfered with by a

superi or Court whil e exerci sing its power of j udi ci al

revi ew unl ess one or the other ground upon which and

on the basis whereof the power of judicial review can be

exerci sed, exist.

It is not t he contention of t he | ear ned counse

for t he r espondent t hat t he i mpugned or der of



puni shrent snmacks of arbitrariness so as to attract the

wr at h of Article 14 of t he Constitution of I ndi a. The

jurisdiction of the disciplinary authority to inpose such

puni shrent is also not in question

Thus, even assuni ng t hat a time has come

wher e this Court can devel op "administrative | aw by

followi ng the recent decisions of the House of Lords, we

are of the opinion it is not one of such cases where the

doctri ne of proportionality shoul d be i nvoked. In " Ex p

Daly’ (supra) it was held that the

depth of j udi ci al review and t he def erence due to t he

adm nistrative di scretion vary with t he subj ect matter.

It was further stated

It may well be, however, that the

law can never be satisfied in any adm nistrative field

merel y by a finding t hat t he deci si on under review is

not capricious or absurd." As for exanple in Huang and

O hers Vs. Secretary of State for the Hone Depart nent

[ (2005) 3 All.ER 435], referring to R. V. Secretary of

State of the Hone Departnent, ex. P. Dalel (2001) 3 Al

ER  433], it was hel d t hat in certain cases, t he

adj udi cat or may require to conduct a judicial exerci se

whi ch is not merely nor e i nstrusive t han Wednesbury,



but involves a full-blowmn nerits judgment, which is yet

nmore than Ex p. Daly requires on a judicial review where

the Court has to decide a proportionality issue.

It is, therefore, beyond any doubt or dispute that

t he doctri ne of proportionality has to be appl i ed in

appropriate case as t he depth of j udi ci al review wll

depend on the facts and circunstances of each case.

The r espondent herein was a Const abl e. He was
to uphol d t he Rul e of Law. It was hi s duty to aid t he
prosecution in getting t he guilty puni shed. It was not
hi s duty to aid or abet t he accused in fleeing from
justice. The accused in question Ahned Qureshi, in view

of t he finding of fact arrived at by t he di sciplinary

aut hority, was a har dened crimnal. He had been

i nvol ved in a series of snat chi ng cases. Not only t hat,

t he r espondent was al so hel pi ng t he ot her accused

per sons in obt ai ni ng bail s from the Courts. It has been

poi nt ed out t hat in t he case in whi ch t he r espondent

stood surety for the said

Ahned Qur eshi, he had junped bai | . Pr esunmabl y

because t he respondent - a Const abl e had st ood as hi s

surety, he was enlarged on bail by the Court.

In a situation of this nature, keeping in viewthe



nat ure of duties t hat a pr ot ect or of law is required

perform we are firmy of t he opi ni on t hat t he

di sciplinary authority cannot be said to have conmitted

an error in i mposi ng t he puni shnent of r enoval from

service upon t he respondent, particularly when on

earlier t wo occasi ons al so he had been f ound guilty of

commi ssi on of m sconduct and puni shed t heref or. The

Hi gh Court thus committed a manifest error in arriving

at a finding that the respondent had unbl em shed record

for 28 years. W are not sure whether the H gh Court’s

attention was dr awn to t he statenents made in t he

Counter Affidavit filed on behalf of the appellants herein

bef ore t he Andhr a Pr adesh Adm ni strative Tri buna

whi ch showed contra but on t he basi s of t he materi al s

on record which was before the Hi gh Court such finding

coul d not have been arrived at.

Furt her nor e, t he puni shrrent of r enoval from
service is not i mposed only in t he case of fraud
def al cation of gover nnent funds but even wher e a

m sconduct is committed by

a person who holds a position of trust and on whomthe

society |ooks forward as a protector of law and in such

cases puni shrrent of r enoval from service cannot be

to

or



sai d to be whol |'y di sproporti onate, and t hus t he same
was not even violative of doctrine of proportionality.

For t he f or egoi ng reasons, t he i mpugned
j udgnent cannot be sust ai ned, t he same is set asi de
accordingly. The appeal is allowed and the judgnment and
order passed by t he Andhr a Pr adesh Admi ni strative

Tribunal is restored. There shall be no order as to costs.

( S.B.SINHA )

( P.P. NAOLEKAR )

New Del hi ,

January 25, 2006.



