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CASE NO. :
Appeal (civil) 6319 of 2004

PETI TI ONER
The Comm ssioner of Police and O's.

RESPONDENT:
Syed Hussain

DATE OF JUDGVENT: 25/01/2006

BENCH
S.B. Sinha & P.P. Naol ekar

JUDGVENT:
JUDGVENT

ORDER

Thi s appeal is directed against the order dated 7.8.2003 passed by the

Di vi si on Bench of the Hi-gh Court of judicature of Andhra Pradesh at
Hyderabad in Wit Petition No. 15966/ 2003 whereby and whereunder the Wit
Petition filed by the respondent herein against a judgnent and order dated
22.4. 2003 passed by the Andhra Pradesh Adninistrative Tribunal at Hyderabad
in OA No. 6884/2002 was allowed in part.

The respondent was a police constable. He stood as surety to one Ahmed
Qureshi. The said person was accused in 32 cases invol ving snachi ng of
goods from ot her persons.

The al | eged m sconduct on the part of the respondent was admtted. A
departnmental proceeding was initiated against himand upon return of
verdict of guilt by the inquiry officer, the respondent was directed to be
renmoved from service by the Disciplinary Authority. The respondent filed an
Original Application before the Andhra Pradesh Adm nistrative Tribuna
guestioning the said order. The Tribunal considered the matter in depth and
opi ned that there was no nerit in the said application: The Tribuna

noticed that the inquiry officer in his report arrived at a finding of fact
that the respondent herein knew fully well that the said Ahnmed Qureshi was
involved in a series of snatching cases. It was also noticed that the
respondent had been attending the Court in the said cases. It further
noticed that the police officer who was cross-exam ned as prosecution

wi tness al so stated that the respondent aided several other crimnals in
the city in securing bails fromthe Courts.

On the basis of the said findings, the Oiginal Application was disni ssed.

On a wit petition having been filed by the respondent before 't he High
Court, the Division Bench of the H gh Court although did not interfere wth
the findings of the inquiry officer but interfered w th the quantum of

puni shment. The Hi gh Court, however, observed that in view of catena of
decisions of this Court, the jurisdiction of the Hi gh Court, in interfering
wi th the quantum of punishnent, nust be exercised in npbst exceptiona

cases. Having said no, it recorded that the respondent had nai ntai ned a
clean record and he had al so served the Police force for a period of 28
years as on the date of frami ng of charges and had another 8 years to
serve.

On the aforenentioned prem se as al so upon taking note of the fact that he
had not been found guilty of conm ssion of any case of fraud or defal cation
of governnent funds, the H gh Court cane to the opinion that the puni shnment
of renoval from service would be too harsh and in that view of the matter
remtted the case to the appellate authority for substitution the

puni shment of remnpval of any ot her puni shnent except dismssal, renoval or
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conpul sory retirenent.
The appel lants are, thus, before us.

Learned counsel appearing on behalf of the appellants submtted that the
Hi gh Court conmitted a serious error of record in holding the respondent
herein had mai ntained a clean record for 28 years and in this connection
drew our attention to the counter affidavit filed on behalf of the State
before the Tribunal, wherein it had been pointed out that the respondent
had on an earlier occasion been inposed punishnents of ‘reduction in time
scal e of pay for one year’ and furthernore in another case was awarded the
puni shment of ‘ Censure’

Lear ned counsel appearing on behal f of the respondent, on the order hand,
woul d contend that as the respondent did not conmit any m sconduct in

di scharge of his official duty, a case has been made out where doctrine of
proportionality should be invoked. The disciplinary authority, |earned
counsel woul d submt, while exercising its statutory power of imnmposing

puni shnment nmust act reasonably while exercising its jurisdiction. Reliance
in this connection has been placed on Om Kumar and Ors. v. U QO1., [2001] 2
SCC 386. |t was further nore pointed out that in England in stead and pl ace
of doctrine of ‘lrrationality’”, the doctrine of Proportionality is being

i nvoked generally andin support of said contention reliance has been

pl aced on Rv. Secretary of State for the Hone Departnment, ex parte Daly,
(2001) 3 Al England Law Reports 433

It is one thing to say that order passed by the statutory authority is
whol |y arbitrary and thus violative of Article 14 of the Constitution of
India and thus liable to be set aside, but it is another thing to say that
the discretionary jurisdiction exercised by such authority should not
ordinarily be interfered with by a superior Court while exercising its
power of judicial review unless one or the other ground upon which and on
the basis whereof the power of judicial review can be exercised, exist.

It is not the contention of the l'earned counsel for the respondent that the
i mpugned order of punishment smacks of arbitrariness so as to attract the
wath of Article 14 of the Constitution of India. The jurisdiction of the
di sciplinary authority to inmpose such punishnent is also not-in question

Thus, even assuming that a tinme has cone where this Court can devel op
‘administrative law by follow ng the recent decisions of the House of
Lords, we are of the opinion it is not one of such cases where the doctrine
of proportionality should be invoked. In ‘Ex p Daly’ (supra) if was held
that the depth of judicial review and the deference due to the

adnmini stration discretion vary with the subject matter. It was further
stated "It may well be, however, that the [ aw can never be satisfied in any
administrative field nmerely by a finding that the decision under reviewis
not capricious or absurd.” As for exanmple in Huang and O's. v. Secretary of
State for the Hone Departnent, [2005] 3 Al ER 435, referring to R v.
Secretary of State of the Hone Departnment, ex. P. Dale, [2001] 3 Al ER
433, it was held that in certain cases, the adjudicator may require to
conduct a judicial exercise which is not nerely nore instrusive than
Wednesbury, but involves a full-blown merits judgnent, which i's yet nore
than Ex. p. Daly requires on a judicial review where the Court has to
decide a proportionality issue.

It is, therefore, beyond any doubt or dispute that the doctrine of
proportionality has to be applied in appropriate case as the depth of
judicial review wi |l depend on the facts and circumnmstances of each case.

The respondent herein was a Constable. He was to uphold the Rule of Law. It
was his duty to aid the prosecution in getting the guilty punished. It was
not his duty to aid or abet the accused in fleeing fromjustice. The
accused in question Ahned Qureshi, in view of the finding of fact arrived
at by the disciplinary authority, was a hardened criminal. He had been
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involved in a series of snatching cases. Not only that, the respondent was
al so hel ping the other accused persons in obtaining bails fromthe Courts.
It has been pointed out that in the case in which the respondent stood
surety for the said Ahned Qureshi, he had junped bail. Presumably because
the respondent - a Constable had stood as his surety, he was enlarged on
bail by the Court.

In a situation of this nature, keeping in view the nature of duties that a
protector of lawis required to perform we are firmy of the opinion that
the disciplinary authority cannot be said to have comritted an error in

i mposi ng the puni shment of renpval from service upon the respondent,
particul arly when on earlier two occasions also he had been found guilty of
conmi ssion of m sconduct ‘and puni shed therefor. The H gh Court thus
conmitted a nanifest error in arriving at a finding that the respondent had
unbl em shed record for 28 years. W are not sure whether the H gh Court’s
attention was drawn to the statements nade either Counter Affidavit filed
on behal f of the appellants herein before the Andhra Pradesh Admi nistrative
Tri bunal whi ch showed contra but on the basis of the materials on record
whi ch was before the H gh Court such finding could not have been arrived
at .

Furt hernore, the punishnent of renmpval from service is not inposed only in
the case of fraud or defal cation of governnent funds but even where a

m sconduct is commtted by a person who holds a position of trust and on
whom t he society | ooks forward as a protector of law and in such cases
puni shnment of renopval’ from service cannot be said to be wholly

di sproportionate, and thus the sane was not even violative of doctrine of
proportionality.

For the foregoing reasons, the inpugned judgnment cannot be sustained, the
sane is set aside accordingly. The appeal is allowed and the judgnent and
order passed by the Andhra Pradesh Administrative Tribunal is restored.
There shall be no order as to costs.




