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Petitions for Special Leave to Appeal (Crl) Nos.5447-5448/2009
(From the judgnment and order dated 24/06/2009 in CRLMC No.1218/2009, W
No. 8273/ 2009 of The H GH COURT OF KERALA AT ERNAKULAM

SI STER SHERLY & ORS. Petitioner(s)
VERSUS

C.B.I.& ORS. ETC. Respondent ( s)
(Wth appln(s) for stay and pernission to file additional docunents and
of fice report)

Date: 30/10/2012 These Petitions were called on for hearing today.

CORAM :

HON BLE MR JUSTICE D. K. JAIN

HON BLE MR. JUSTI CE JAGDI SH SI NGH KHEHAR
For Petitioner(s) Rony Chacko, Adv.
Varun Mudgal , Adv.
For Respondent (s) Bi na Madhavan, Adv.
Praseena E. Joseph, Adv.
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Ani t ha Shenoy, Adv.
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UPON hearing counsel the Court nmade the foll ow ng
ORDER

Leave granted.

The appeals are allowed in ternms of the signed order

| (VI NOD LAKHI NA) | | (KUSUM GULATI )
| COURT MASTER | | COURT MASTER

(SI GNED ORDER |'S PLACED ON THE FI LE)

I N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NOS. 1727-1728 OF 2012
[Arising out of Special Leave Petition (Crimnal) Nos. 5447-5448
of 2009]

SI STER SHERLY & ORS. ... APPELLANTS

VERSUS



CENTRAL BUREAU OF | NVESTI GATI ON
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Leave granted.

These appeals, by s
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the wit petition, preferr
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pecial leave, are directed against
order dated 24th June, 2009, passed by the Hi gh Court of Kerala
at Ernakulamin CRL.M C. NO 1218 of 2009 and WP.(C) No.8273 of
order, the High Court has
appel lants, objecting to
their being subjected to a 'Narco analysis test’.
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The main ground urged in the wit petition was that 'narco
analysis test’ was violative of Articles 19, 20(3) and 21 of the

Constitution of India, and

, therefore

be subjected to such a test without his or her consent.
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t he opinion that the issue
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we are of
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constitutional provisions
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in Selvi

as al so

"262. In our considered opinion, t he compul sory
adm nistration of the inpugned techniques violates the
"right against self-incrimnation". This is because the

underlying rationale of the said right is to ensure the
reliability as well as voluntariness of statenents that are
This Court has recognised

adm tted as evidence.
protective scope of

Article
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an investigation. The test
cannot be adnmitted in evidence if they have been
Article 20(3) protects an
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results
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irrespective of whether the subsequent testinobny proves to
excul patory. Article 20(3)
prevent the forcible "conveyance of personal know
is relevant to the facts in issue". The results
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263. W are also of the viewthat forcing an individual to
undergo any of the inpugned techniques violates t he
standard of "substantive due process" which is required for
restrai ning personal liberty. Such a violation wll occur
irrespective of whether these techniques are forcibly
adm ni stered during the course of an investigation or for
any ot her purpose since the test results could also
expose a person to adverse consequences of a non-
penal nature. The inpugned techni ques cannot be read into
the statutory provisions which enable nedical exam nation
during investigation in crinminal cases i.e. the Explanation
to Sections 53, 53-A and 54 of the Code of Crinina

Procedure, 1973. Such an expansive interpretation is not
feasible in light of the rule of "ejusdem generis"” and the
consi derations which govern the interpretation of statutes
in relation to scientific advancenents. W have also
el aborated how the conpulsory adninistration of any of
these techniques is an wunjustified intrusion into the
mental privacy of an individual. It would also amunt to
"cruel, inhuman or degrading treatnment” with regard to the
| anguage of evolving international human rights norns.

Furthernore, placing reliance on the results gathered from
t hese techni ques comes into conflict with the "right to
fair trial". Invocations of a conpelling public interest
cannot justify the dilution of constitutional rights such
as the "right against self-incrimnation".

264. In light of these conclusions, we hold that no
i ndi vidual should be forcibly subjected to any of the
techniques in question, whether in t he cont ext of
investigation in crimnal cases or otherwise. Doing so
woul d anobunt to an unwarranted intrusion into persona
liberty. However, we do Ileave room for the voluntary
adm ni stration of
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the i mpugned techniques in the cont ext of crimna



justice provided that certain safeguards are in place.
Even when the subject has given consent to undergo any of
these tests, the test results by thenselves cannot be
adm tted as evidence because the subject does not exercise
conscious control over t he responses during t he
adm ni stration of t he test. However, any
information or material that 1is subsequently discovered
with the help of voluntary adm nistered test results can be
admtted, in accordance with Section 27 of the Evidence
Act, 1872."

In light of the aforesaid authoritative pronouncenent, the
stand of the appellants deserves to be accepted. Consequent |y,
the appeals are allowed and the inpugned order is set aside.

(JAGDI SH SI NGH KHEHAR, J.)
NEW DELH

OCTOBER 30, 2012



