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1. Leave granted.

2. M s. Akash Traders was an Area Whol esal e deal er of Britannia
Industries Limted (the Conpany) for Azangarh, U P. Deal ership of

Respondent No.2 was term nated by the said conpany. It was earlier

i nforned that goods will be delivered only upon receipt of demand drafts

i ssued by it. Conpl ainant sent two demand drafts for a sum of Rs. 18,000/ -
and Rs. 1,50, 000/- for supply of goods on 14.9.2000 despite the fact that the
deal ership had been terninated earlier.

3. The said denmand drafts were sent to the appellant through the |oca
Sal es In-charge of the Conpany. It is stated that the conplainant refused to
take the sane back.

4. A new Area \Wol esal er for Azangarh was appoi nted by the

conpany.

5. A denmand was nade by the conplainant to deliver goods by a letter

dated 24.9. 2000 stating that the conmpany owes hima sum of Rs. 1, 00, 000/-.

The stand of the conpany that his dealership had been termni nated was
reiterated by a letter dated 25.9.2000.

6. Ashok Kumar Aggarwal, purported to be the proprietor of the firm
M's. Akash Traders, filed a conplaint petition in the court of Chief Judicia
Magi strate, Azangarh agai nst the appellant herein for conm ssion of an

of fence under Section 406 of the Indian Penal Code. Britania Industries Ltd.
was not inpleaded as an accused therein

7. On or about 17.2.2001, i.e., after filing of the conplaint petition, the
deal er accepted the said demand drafts being dated 8.1.2002 for a sum of

Rs. 1,68,000/-. On or about 25.2.2001, Ashok Kunmar Aggarwal, the original
conpl ai nant expired. A substitution application was filed by the second
respondent - Al ok Kumar Aggarwal on or about 19.4.2001.

8. Inter alia, relying on or on the basis of the allegations made in the
conplaint petition that "the conmpany with mala fide intention neither sent
the goods, nor returned the noney’; an order for summoning the appellants
was passed on 8.5.2001. A publication to that effect was al so nade in an
article in a | ocal newspaper.

9. An application for recalling the order sunmoning before the | earned
Chief Judicial Magistrate was filed by the appellant. The |earned Chief
Judi ci al Magistrate, by an order dated 13.12.2001 discharged the accused in
terns of Section 245(2) of the Code of Crimnal Procedure, holding

"Fromthe perusal of the record, this fact has cone

to light that in between the conplainant Ms.

Akash Traders, Azanmgarh and Britannia | ndustries

Ltd., Kol kata an agreenent was nade. M s. Akash

Traders were the authorized agent of Britannia
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I ndustries Ltd. and according to terns and
conditions of the Agreenent, Britannia Industries
Ltd. used to supply biscuit to Ms. Akash Traders,
Azangarh. On 8.9.2000, Britannia Industries Ltd.
term nated the agency regardi ng agreenent as a
result of which in between the parties dispute
arose. It is the subm ssion of the conplainant that
on 13.9.2001 bank draft of Rs.1,68,000/- was sent
in favour of Britannia Industries Ltd. but on behal f
of the accused the above anpunt did not return till
7.2.2001 to the conplainant. The pleading on
behal f of the accused is that the bank draft of

Rs. 1, 68,000/- was returned to Ms. Akash Traders

on 8.1.2001 and its paynment was received by the
conpl ai nant on 19.2.2001 under protest. Both the
parties regarding the above reference after the case
bei ng deci ded this1egal position has been made
clear that if inany matter civil or crimnal case is
made out then on the basis of obtaining civil relief
the proceedings of the suit could not be term nated.
In the present matter, it has to be decided that
whet her in between both the parties during the

busi ness transactions-prima facie crimnal case was
found? |If in the present case any crimnal case is
not found then under Section 245(2) Cr.P.C. the
accused could be rel eased at any stage. ~ After the
term nation of agreenment in between the accused

and the conpl ai nant. regardi ng agency on

13.9. 2001 bank draft for an anount of

Rs. 1, 68,000/- was sent to Britannia Industries Ltd.
for the supply of biscuits. Prior to this also
agreenment dated 8.9.2000 has al ready been

term nated regardi ng the agency in favour of Ms.
Akash Traders Azamgarh. The conpl ai nant for

recei ving back an amount of Rs. 1,68, 000/- sent
letters dated 11.10.2000 and 21.10.2000 but till
7.2.2001, the conplainant did not receive back the
above anpbunt of Rs.1,68,000/-. But fromthe
perusal of the photo copy of the letter enclosed
with the file of bank draft of State Bank of India,
Keshavpuram Del hi it has becone cl ear that bank
draft No.597805 dated 8.1.2001 for an amount of

Rs. 1, 68,000/ had al ready been prepared in favour

of Ms. Akash Traders, Azangarh and after the
departmental proceedi ngs of clearance on

19. 2. 2001 the conpl ai nant had received back the
amount on 19.2.2001. Thus, it is clear that the
appl i cant/accused had transferred an anmount of

Rs. 1, 68,000/- on 8.1.2001lin favour of the
conpl ai nant M's. Akash Traders through Bank

Draft, thus, in transaction whatever delay was

made in returning back the anbunt of bank draft
that has been conmitted due to proceedi ngs

relating to paynent being done due to banking
process and | ooking to the aforesaid facts it
beconmes clear that on the side of applicant/accused
there was no intention of crimnal

m sappropriation and, thus, there is no appropriate
basis to initiate any action agai nst the accused.
Therefore, under Section 245(2) C.P.C. the
proceedi ngs of the case are terninated and the
accused i s rel eased. "

11. A revision application was filed thereagai nst by the conpl ai nant
whi ch, by reason of an order dated 5.6.2002, was allowed, stating
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"It is clear fromthe perusal of the file that the

| earned Chief Judicial Mgistrate in the inpugned
order dated 13.12.2001 has not granted any
opportunity of adducing the evidences in detai

under the provisions of Section 244 Cr.P.C. but by
not granting any opportunity to adduce the

evi dences by the conpl ai nant under Section 244
Cr.P.C. has passed the impugned order under the
provi sions of Section 245(2) Cr.P.C. which is not

| egal and proper. Under the provisions of Section
244 Cr.P.C. the conpl ai nant must be granted
opportunity of filing the evidences in detail as per
the law. Under the above, provisions, the charges
are franed agai nst the accused persons after the

evi dences are taken on record otherwi se not, that is
to say, passing of order under Section 245 Cr.P.C.
woul d be proper and justifiable."

12. An application filed by the appellant before the High Court in terns of
Section 482 of the Code of Crimnal Procedure was dism ssed by the Hi gh
Court by reason of the inpugned judgnent, stating
"Fromthe perusal of the allegations nmade agai nst
the applicants and fromthe perusal of the
i mpugned order, it appears that prima facie offence
is made out against the applicant and there is no
procedural mstake in taking cognizance and
sunmmoni ng the applicants, therefore, the prayer for
guashi ng the i nmpugned orders dated 8.5.2001
passed by the | earned Magi strate, Azangarh and
5.6.2002 passed by the | earned Additional Sessions
Judge, Fast Track Court No.2, Azangarh is
refused.
The interimstay order dated 3.7.2002 is
vacat ed
Accordingly, this application- is dismssed."

13. The short question which arises for consideration is as to whether the
conplaint petition, even if given face value and taken 'to be correct inits
entirety, disclosed an offence as agai nst the appell ant under Section 406 of
the I ndian Penal Code.

14. Section 405 defines ’crimnal breach of trust’ to mean

Section 405.\027Crim nal breach of trust\027

Whoever, being in any manner entrusted with

property, or with any dom nion over property,

di shonestly m sappropriates or converts to his own

use that property, or dishonestly uses or disposes

of that property in violation of any direction of 1aw

prescribing the nmode in which such trust is to be

di scharged, or of any |egal contract, express or

i mplied, which he has nmade touchi ng the di scharge

of such trust, or wilfully suffers any other person

so to do, commits "crimnal breach of trust"."

15. Appel lant No.1 is the Managi ng Director of the Conpany.

Respondent No.3 was its General Manager. |Indisputably, the conpany is a
juristic person. The demand drafts were issued in the nane of the conpany.
The conpany was not made an accused. The deal ershi p agreenent was by

and between M's. Akash Traders and the conpany.

16. M. Pranmpd Swarup, |earned counsel appearing on behal f of

Responent No.2, in support of the order passed by the | earned Chief Judicia
Magi strate as al so the H gh Court, submitted that as, prima facie, the
appel l ant was in charge of and was in control of the business of the
conpany, he would be deened to be liable for the offence comritted by the
conpany.

17. I ndi an Penal Code, save and except sone provisions specifically
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providi ng therefor, does not contenplate any vicarious liability on the part
of a party who is not charged directly for commi ssion of an of fence.

18. A crimnal breach of trust is an offence conmitted by a person to
whom t he property is entrusted.

19. I ngredi ents of the offence under Section 406 are

"(1) a person shoul d have been entrusted with

property, or entrusted with dom nion over

property;

(2) that person shoul d di shonestly

m sappropriate or convert to his own use

that property, or dishonestly use or dispose

of that property or willfully suffer any other
person to do so;

(3) that such m sappropriation, conversion, use
or di sposal should be in violation of any

direction of |aw prescribing the node in

whi ch such trust is to be discharged, or of

any | egal contract which the person has

made, touching the discharge of such trust."

20. As, admittedly, drafts were drawn in the nanme of the conpany, even if
appel l ant was its Managing Director, he cannot be said to have comrmitted an
of fence under Section 406 of the Indian Penal Code. |If and when a statute
contenpl ates creation of such a legal fiction, it provides specifically
therefor. 1In absence of any provision |aid down under the statute, a Director
of a conpany or an enpl oyee cannot be held to be vicariously liable for any
of fence committed by the conpany itself.” {See Sabitha Ramanurthy and

Anr. v. R B.S. Channabasavaradhya [(2006) 10 SCC 581]}.

21. We may, in this regard, notice that the provisions of the Essentia
Commodi ti es Act, Negotiable Instruments Act, Enpl oyees’ Provident Fund

(M scel | aneous Provision) Act, 1952 etc. have created such vicarious
liability. It is interesting to note that Section 14A of the 1952 Act
specifically creates an offence of crimnal breach of trust in respect of the
amount deducted fromthe enpl oyees by the company. |In terms of the

expl anati ons appended to Section 405 of the Indian Penal Code, a |ega
fiction has been created to the effect that the enpl oyer shall be deenmed to
have commtted an offence of crimnal breach of trust. Wereas a person in
charge of the affairs of the conpany and in control thereof has been made
vicariously liable for the offence conmitted by the conpany along with the
conpany but even in a case falling under Section 406 of the I'ndian Pena

Code vicarious liability has been held to be not extendable to the Directors
or officers of the conmpany. {See Maksud Saiyed v. State of CGujarat and Os.

[ 2007 (11) SCALE 318]}.

22. The High Court, therefore, comitted a nmanifest error in passing the
i mpugned j udgnent .

23. For the reasons aforenentioned, the inpugned judgnent cannot be
sustained. It is set aside accordingly. The appeal is allowed. /'Respondent

No.2 is liable to bear the costs of the appellant for causing harassment to him
which is quantified at Rs.1, 00, 000/- (Rupees one lac only).




