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ClVIL APPEAL NQO(s). 3836 OF 2001

STATE OF RAJASTHAN & ORS. Appel I ant (s)
VERSUS
VI SHAL SI NGH BHATI Respondent ( s)

(Wth appln(s) for permission to place addl. docunents on record and prayer for
interimrelief and office report )

WTH SLP(C) NO 10488 of 2001
(Wth appln.(s) for accepting English translation)

Dat e: 10/ 10/ 2007 This Appeal and Petition was called on for
heari ng t oday.

CORAM :
HON BLE MR, JUSTI CE A . K. NMATHUR
HON BLE MR JUSTI CE MARKANDEY KATJU

For Appell ant(s)
M. Aruneshwar Qupta, Adv.
M. Naveen Kumar Singh, Adv.
Ms. Shashwat Gupta, Adv.

For Respondent (s)
M. Mikesh K Gri, Adv.
M. H'S Tak, Adv.

M. R K Soni, adv.

M. H D Thanvi, Adv.
M. Naresh Kumar, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER

Leave granted in SLP(C) No.10488 of 2001.
The appeal s are disposed of in terns of the signed order.

(Sukhbir Paul Kaur) (Vijay Dhawan)
Court Master Court Master
(Signed Oder is placed on the file)
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ORDER

Leave granted in Special Leave Petition (C No.10488 of

2001.

We have heard | earned counsel for the parties.

These nmatters were taken up for disposing of both the
matters which involve a similar question of |aw W di spose of

both the matters by a common order. For the convenient disposal of
these appeals, the facts of Cvil Appeal No.3836 of 2001 (State of
Raj asthan & Ors. versus Vishal Singh Bhati) are taken into
consi der ati on.

This appeal by special |leave is directed against the
j udgnent and order dated 3rd August, 2000 passed by the Division
Bench of the H gh Court of Rajasthan at Jodhpur in D.B. G vi
Speci al Appeal No. 163 of 1998 wher eby the Division Bench
di smissed the Letters Patent Appeal filed by the State of Rajasthan
agai nst the order

.2/ -

passed by the | earned Single Judge. The | earned Single Judge
all owed the Wit Petition by order dated 5th July, 1993 in view of
the judgnent delivered by the Rajasthan High Court in the case of
Arjun Lal Sharma versus State of Rajasthan & O's. and directed
the respondent to consider the case of the petitioner for pronotion
to the post of L.D.C. within a period of two nonths. Aggri eved
agai nst the order of 5th July, 1993 the Letters Patent Appeal was
filed before the Division Bench. The Division Bench by Order dated
3rd August, 2000 confirmed the order of |earned Single Judge.
Hence this appeal

The brief facts which are necessary for disposal of this
case are that the respondent was appointed as Peon in the office of
AEN, RCP, Chattargarh. The State CGovernnent recognized the
H ndi Exani nati on conducted by different educational institutions
i ncludi ng Prathma Exani nati on conducted by Hi ndi Sahitya

Sanmel an. The Wit Petitioner alleged that he appeared in the



Prat hnma Examination with the perm ssion of I.G N P., Jaisal mer
and after obtaining this degree he produced the nmark sheet and
sought pronmotion fromCass IVto Cass IIl. Meanwhile, the State

of Raj asthan anended the service

.3/ -

rul es and nmodi fied the eligibility condition with effect from 1st
April, 1985 which reads as under :-

"Rule 12(2) : A candidate for direct recruitnment to the
general cadre nust have passed the H gh School Exami nation of the
Raj put ana University or/of University of Board recogni sed by the
Governnent for the purpose of this Rule or possesses Hindi or
Sanskrit qualifications recogni sed by the Conmm ssion as equival ent
to that of Matriculation."

As a result of this anendnent, the Hindi qualification of
Prat hma from Hi ndi Sahitya Sammel an, Al | ahabad ceased to be
recogni zed as an eligibility condition for pronotion to the Cass Il
post. By an order passed by the | earned Single Judge, the
respondent was pronoted on 20th February, 1995 as L.D.C. Agai nst
the order passed by the | earned Single Judge an appeal was
preferred and that appeal was decided on 3rd August, 2000 and the

Order of the learned Single Judge was confirmed. The respondent

continued on the pronoted post. Hence this appeal

There are two opinions in the matter. In fact the
pronotion of the respondent in 1995 was illegal because in 1985
the qualification for appointnent to Cass Ill post fromdass IV

had al ready been anmended and the Prathama certificate obtained
fromHi ndi Sahitya Samrel an, All ahabad was no | onger recognized

as an eligibility

.4 -

condition for pronotion to the Class |l post. Therefore, the
| earned Single Judge was not correct in directing the State to

pronote the respondent in 1995 on the basis of the so called



certificate of 1984 obtained by the respondent. Meanwhile, a ful
bench Judgnent of the High Court was delivered on 11 th Septenber,
1998 in the case of Shanker Lal Verma and others versus
Raj asthan State Electricity Board in Cvil Wit Petition No.5031 of
1991. We are surprised that the D vision Bench, despite the ful
bench judgnent refused to followit, and upheld the order of the
| earned Single Judge. The Division Bench was bound by the ful
bench judgnent, and there was no scope for the Division Bench to
i gnore the judgnent of the full bench. The observation nade by the
| earned Division Bench in the inpugned judgnent that "it is too
late for the Court to interfere with the judgnent and order dated
5.7.1993 passed by the | earned Single Judge on the ground that
recently the Full Bench of this Court took a different viewin the
matter" was totally unwarrant ed, and anounts to judicia
i ndi sci pline.

We woul d have ordinarily set aside the inpugned
judgnent but for the fact that the incunbent has been working for
the last 12 years as L.D.C. and is now due to

.5/ -
-5-

retire shortly, we are not inclined to exercise our discretion under
Article 136 of the Constitution to renove the incunbent from C ass
Il post i.e. fromthe post of L.D.C. because it will effect him
financially, though we are also of the view that the view taken by

the Division Bench is incorrect and cannot be sust ai ned.

It may be ment i oned t hat Article 136 confers
di scretionary power in this Court to interfere with orders of |ower
Courts or authorities, and hence the Court is not bound to interfere

even if there is violation of |aw

In the peculiar facts of this case we are not inclined to
di sturb the present pronotion of the respondent. He may be

allowed to continue as L.D.C. till his date of retirenent.
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In this appeal the respondent is continuing on the post

fromthe I ast 10 years. Therefore, on the sane

. 6/ -

reasoning we are not inclined to disturb his present pronotion
fromCass IVto Cass III.

The appeal s are accordingly, disposed of.

.................... J.
(A K. MATHUR)

..................... J.
( MARKANDEY KATJU)

New Del hi ,
Cct ober 10, 2007.



