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I'N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 1300 OF 2004

HARI SI NGH & ORS. Appel lant (s)
VERSUS
STATE OF M P. Respondent ( s)
ORDER

El even accused per sons were tried by t he Court of Sessions,
Ujain in Madhya Pradesh

alleging that they formed thensel ves into an unl awf ul assenbl y and caused
the death of one  Abdu

Gaffar and also committed attenpt to nurder one Anwar Khan. They were charged for offences u
nder

Sections 148, 302/149, in the alternative under Sections 302, 307, 323 read with Section 149
of the | PC.

The Trial Court was pleased to acquit all the accused and aggrieved by the same, the State pr
eferred an

appeal before the High Court and the Division Bench of the High Court of Madhya Pradesh
grant ed

| eave to appeal only in respect of t he acquittal of three accused pers
ons. As regards ot her accused
persons, |eave to appeal was not granted and the same was not further challenged by the S

tate and it

had becone final. The Hi gh Court, by t he i mpugned  j udgnent, reversed t
he acquittal of t he three

accused and found themguilty of offence under Section 302 read with Section 34 of the
| PC. That is



under chal | enge before us.

The prosecution case is that on 11th Cctober, 1993 at about 8.00 a.m PW19- A
nwar, PW

20 -Anjad were going along with their father Abdul Gaffar, the deceased to harvest the soyabe
an crop

PW 22 Hannan, the servant was also with them \hen they reached near a "khal" (a trench) the
el even

acccused persons ener ged from the bush and started assaul ting t he deceased
Abdul Gaf f ar. The

prosecution al | eged t hat t he accused, Har i Si ngh, s/ o. Bhanwar si ngh (since
acquitted) fired a gun

t owar ds Abdul Gaffar and he sustained infjury on the right shoulder and fell down.
Hari Singh, the

pr esent appel I ant, who was ar med with a gun handed over hi s gun to a
not her accused Sodansi ngh

s/ 0. Bal usi ngh and took a farsi and inflicted a blow on the right hand of the deceased Abdul Ga
ffar. The

right hand was thus severed fromthe body of the deceased. Then anot her accused caught h
old of the

| eft hand of the deceased Abdul Gaffar and the appellant Dinesh inflicted a b
low of farsi on the left

hand of the deceased and thereafter the accused Sodansingh inflicted a blowwth farsi o
n the neck of

Abdul Gaffar and his neck was al nost cut off. PW 19 Anwar Khan <cried out, then one of the
accused

Kamal si ngh beat himwith a stick and he sustained injuries on his stomach and head. He cried
and ran

away then Hari Singh, the appellant, fired a shot at himbut he saved hinself by hiding in |j
owar crop.

PWw 19, 20 and 22 cane back to their house and narrated the incident to their npther Resham
Khan,

uncl e Abdul Jabbar (PW 14, Mehnmood and others. They went to the place of the incident and to



ok the

dead body in a tractor and brought it to the police station. PW 19 gave the FI statenment at
about 9. 30

a.m to the police wherein he nentioned the nanes of ten accused persons.

PW 23 took over the investigation. He sent the dead body to the hospital for
post - mor t em

exam nation and Exh.P-1 was the requisition sent by him PW1, the doctor, exam ned the dead
body of

the deceased Abdul Gaf far and noti ced t hat t he deceased had sust ai ned as
many as 16 injuries. He

noti ced t hat t he deceased had mul tiple punct ured wounds on t he ri ght sho
ul der, there were incised

wounds over occipital region of head, there were | acerated wounds on the scalp, incised wou
nds on the

scal pular region and there were abrasions on the various parts of the body and
hi s bot h hands wer e

found cut off. The doctor also noticed that there was blood and mud on his clothes. In the p
ost-nortem

report, he indicated that there was rigor nortis on both |inbs.

On the side of the prosecution, PW 1 to 23 were exanined, out of them PW 19,
20 and 22

were eye-Ww t nesses. The | earned Sessions Judge held that the prosecution had failed t
0 prove the case

beyond reasonabl e doubt and held that the accused were not guilty. For arriving at this conc
usion the

| earned Sessions Judge found that Exh.D 14 was not in consonance with Exh.P-22, the FIR and th
e FIR

nmust have been | ater concocted and there were nmaterial alterations therein. The | earned Sess
ons Judge

was also of the viewthat in Exh.P-22 Section 302 alone was nentioned as the offence
conmm tted and,

therefore, there could not have been nore accused as alleged by the prosecution. The S



essions Judge

al so held that PW 1, the doctor, who conducted the post-nortem exanination deposed
that the death

had occurred within 24 hours and this witness had al so given evidence to the effect that rigor
nortis was

present on the dead body and therefore, t he i nci dent nmust have  occurred
on 10.10.1993 and not on

11.10. 1993. The evi dence of the doctor was discussed in detail and undue i mportance was
given to the

opi nion expressed by the doctor and held that the incident could not have happened on
11.10.1993 as

al | eged by the prosecution. It was also held that fromthe evidence of PW 14, 20, 6 and
3 it was clear

t hat Abdul Gaffar was a history sheeter and he had been convi cted in other cri
m nal cases and that

there was no nmotive for t he accused per sons to cause t he deat h of
Abdul Gaf f ar as t here was no

evi dence to show that any previous eninty between them and the of fence nust have been done by
sone

ot hers. The Sessions Judge held that it was not certain as to where the incident had
taken place i.e.

whet her near "khal" or "khai" and there was change of place of incident and in view
of that matter

the Sessions Judge had not believed the prosecution case. The evidence of the three eye-w
itnesses was

di scarded on the ground that they were interested witnesses as they were related to the accus
ed and the

prosecution failed to produce independent w tnesses.

The Hi gh Court reapprised the evidence and held that the evidence of three
eye-w t nesses

were acceptabl e and even though they are interested witnesses, the reason for discarding the
evi dence of



these three eye-witnesses was not correct and even if there were houses in the near vicinity o
f the place of

occurrence there was no evidence to show that any one el se saw the incident. It may be
noticed that

the investigating officer was not asked as to whether there were any persons available in the
| ocality at

the tine of the incident. He was also not asked as to whether he had questioned any w t nesses
who were

stayi ng nearby. There is no evidence to show that there were any other independent witnesses
to prove

the occurrence. As regards the evidence of these three eye-witnesses the H gh Court held that
t hey have

given a consistent version of the incident. One of the eye witnesses (PW 19) was injured
and a doctor

was exanmined to prove his injuries. He had al so deposed that the injuries nust have happened w
ithin 24

hours and when PW 19 was exam ned there was not even a suggestion that he had sustained
njury in

sone other incident. So his presence at the tinme of the incident is undisputable.

Learned seni or counsel for the appellant contended that the prosecution eviden
ce is highly

i mpr obabl e for wvarious ot her reasons. It was contended t hat t he prosecuti on
failed to establish t hat

there was a notive on the part of the accused and the prosecution had not even stated that the
re was any

proxi mate cause for the appellant to commit the offence. It was subnmitted that if at all th
e notive was

there it was the deceased Abdul Gaf f ar and hi s parties as hi s br ot her
was rnurdered in a previ ous

incident and many of the accused who were arrayed as accused in the present case were accused
in that

case. It was also subnmitted that these appellants were not aware of the novenent of the decea
sed Abdul

Gaf f ar and therefore, they woul d not have been waiting in the bush to pounce upon them
VW do not



find any force in this contention. |In the previous case sone of the accused were arrayed as a
ccused and

they all egedly killed the brother of the present deceased. It is clear that there wa
s a dispute bet ween

t hese two groups and t he pr esent nmur der al so could have been done in
furtherance of t he previ ous

enimty. When there is direct evi dence of eye-w tnesses, t he nmotive or
t he pr oxi mat e cause is not of

much consideration. The cardinal question is whether these eye-w tnesses can be believed or
not .

It is true t hat in an appeal agai nst acquittal, if two vie
ws are possible and a reasonable

view had been taiken by the Sessions Curt, the H gh Court should reverse the acquittal
It is equal ly

true t hat by t he acquittal of t he accused t he presunption t hat t hey we
re i nnocent is further

st rengt hened and t he Appel | ate Court woul d be slow in reversing t he find
ng of acquittal unl ess t he

finding of the Sessi ons Court is perverse or unreasonabl e. Counsel for the
appel | ant cont ended t hat

t hese principl es had been vi ol ated by t he Appel | ate Court whil e reversin
g t he acquittal of the Tria

Court. However, we are not inclined to accept the contention advanced by the appellant’s coun
sel. The

Sessions Judge clearly erred in finding that the incident happened on the previous day. O ¢
ourse PW

1 the doctor had given in his evidence had cast sonme suspicion, but in the face of clear evide
nce of these

witnesses it is difficult to hold that the incident happened on 10.10.1993 rather on
11.10. 1993. PW 1

stated in his post-nortem certificate that the rigor nortis was present in t he
i nbs but at the tinme of



evi dence he gave evi dence by sayi ng t hat t he rigor nmortis was present 0
n t he whol e body. Thi s was

contrary to what he had stated in the post-nortemreport. Mreover, in the post-nortemreport
itself it

is stated that there was blood on the wounds and the death occurred within 24 hours.
Mor eover, the

body itself was sent to examination at 10.00 a.m on 11.10.1993 and all contenporaneous
records were

pr epar ed on 11.10. 1993 and in t he face of these docunent s and t he evi den
ce of all Wi t nesses, we are

surprised as to how the Sessi ons Judge came to t he concl usi on t hat t he
i nci dent had happened on

10. 10. 1993. It is cl ear t hat t he opi ni on arrived at by t he Sessi ons Ju
dge was clearly perverse

unr easonabl e and agai nst evi dence adduced by t he prosecution and t he Hi gh
Court was justified in

reversing that finding.

The | ear ned Sessi ons Judge al so t ook t he view that Exh. D- 14
whi ch is al | eged to be t he

report sent to the Magistrate contained sone mistake and this was also taken as a ground to
hold that

the entire incident happened on 10.10.1993 rather on 11.10.1993. This finding also is
clearly perverse

and unreasonabl e.

The counsel for the appellant |astly contended that the charge sheet was frane
d agai nst the

appel I ant under Section 302 read with Section 149 but they were convicted under Section 302 re
ad with

Section 34. In this case, accordi ng to prosecution there was ot her acc
used who parti ci pat ed in the

incident and the prosecution also gave evidence to that effect. Mor eover, the prosecut
ion case is that



all these present appellants canme to the place of incident arned with deadly weapons and t
hey started

attacki ng the deceased and one had conpletely cut the neck and two ot hers chopped off both h
ands. In

these circunstances, the conmon intention of these three appellants could be di scern
ed from these

circumstances and we do not think that the appellants are in any way prejudiced by the fac
t that they

wer e convi ct ed for t he of fence under Secti on 302 r ead wth Secti on 34.
e find no merit in t he

contentions advanced by the appellants’ counsel

The appeal is without any nmerit and is dism ssed accordingly.

................... J.
(K. G BALAKRI SHNAN)

................... J.
(D.M DHARMADHI KARI )
NEW DELHI ;
10TH AUGUST, 2005
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HARI SI NGH & ORS. Appel lant (s)

VERSUS

STATE OF M P. Respondent ( s)

(Wth office report )

Date: 10/08/2005 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE K G BALAKRI SHNAN
HON BLE MR JUSTICE D.M DHARMADHI KARI
For Appellant(s) M .S. R Bajwa, Sr.Adv.
M s. Sur ender Kr. Shar ma,
A. P.Dhanija, R C. Joshi, Ram N was,
H. D. Thanvi, Sharad Si nghani a,
Punit Jain, Sushil Kr.Sharnma, Advs.
for Ms. Pratibha Jain, Adv.
For Respondent (s) M . Al ok Bhachawat, Adv.

Ms. Vi bha Datta Makhija, Adv.

UPON hearing counsel the Court made the follow ng

ORDER

The appeal is dismssed in ternms of the signed order.

(G V. Ranana)
era Verma)

(Ve



rt Master

Court Master

(Signed order is placed on the file)



