\ 220?71 TEM NO. 202 COURT NO. 6 SECTI ON XVI

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).22349/2003

(From the judgenent and order dated 31/03/2003 in SA No. 470/1997 of The H GH

COURT OF CALCUTTA)

SULTAN AHVED SARKAR Petitioner(s)

VERSUS

AM TABHA SI NGHA ROY & ORS. Respondent ( s)

(Wth prayer for interimrelief and office report)

(FOR FI NAL DI SPOSAL)

Date: 16/03/2007 This Petition was called on for hearing today.

CORAM :

HON BLE MR JUSTICE S.B. SI NHA

HON BLE MR, JUSTI CE MARKANDEY KATJU

For Petitioner(s) M. Piyush K Roy, Adv.

M. G Ramakrishna Prasad, Adv.

For Respondent (s) M. Deba Prasad Mukherjee, Adv.

M's. Nandi ni Sen, Adv.

UPON hearing counsel the Court made the follow ng

ORDER

Leave granted.



The appeal is dismssed in ternms of the signed order.

(Meenu Set hi) (Pushap Lata Bhar dwaj)

Court Master Court Master

Signed order is placed on the file

I N THE SUPREME COURT OF | NDI A

ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 1438 OF 2007

(Arising out of SLP(C) No.22349/2003)

Sul tan Ahned Sar kar ... Appel | ant
Ver sus
Ani t abha Singha Roy & Ors. ... Respondents
ORDER

Leave granted.

Plaintiff No. 2 is t he appel | ant before us. In
t he Cadast al Sur vey Sett| enent Record of Ri ght s, names of
t he ori gi nal plaintiffs wer e recor ded wher eas t he nanes of
t he respondent s’ predecessor-in- i nterest wer e recor ded as
havi ng t he i nterest in "raiyat sthitiban’ in t he Revi si ona
Sur vey Settl enment record-of -rights. However , t he nanes of
respondent s wer e ent ered i nto. I ndi sput abl vy, Revi si ona

Sett| enent recor d- of - rights was pr epar ed in the vyear 1956.



Plaintiffs-appellants relying on or on the basi s of an ora

famly settl enent by way of partition,inter-se, bet ween t he

co-sharers filed a Suit for declaration that the entry made in

the said Revisional Survey Settlenment Record- of- Rights was

wong. The Trial Court decreed the Suit. The First Appellate

Court, however, reversed t he sai d finding opi ni ng t hat t he
appel | ant herein had not been abl e to r ebut t he | ega
presunpti on of correctness ari sing out of t he entries made

in the Revisional Settlenment Record-of-Rights in ternms of the

Sub- secti on (2) of Section 44 of t he West Bengal Est at es

Acqui sition Act, 1953 hol di ng:

" ...0 the two CS. and R S.Record the R S. Record of
much later date is to prevail nornmally. Also the entries in the
R S. Record-of -ri ghts have clearly a presunption of
correctness and unl ess and unti | this presunption is
rebutted by sufficient evi dence t he R S. Record shoul d hol d
good. As the defendant No.1-Appellant relied on this entries
in the RS Record-of-Rights, the | earned nunsif canme to the
concl usi on t hat t he def endant No. 1 t her eby admtted t he
plaintiffs as his landlords and that in this way the plaintiffs
title had been proved and by reasoni ng in this way t he
| earned Munsif observed in the circunstances it was now for
t he def endant No. 1 to prove t hat he had t aken any such
Korfa tenancy settl enent from the plaintiffs and as t he
def endant No. 3 had failed to produce any scrap  of paper or
oral evidence in support of this Korfa settlenment, he cane to
t he concl usi on t hat t he R S record was wi t hout any basi s.
But this sort of reasoning in the instant case does not appear

to be sound. In the witten statenent the defendant No.1l has



nowhere adnitted the plaintiffs title or admtted that he took
Kor f a Settl enment from the plaintiffs or Ahred Sar kar . It
cannot, therefore, be said that the defendant No.1 in any way

admitted the plaintiffs title..."

Rel i ance has al so been placed by the First Appellate

Court upon Sub Section(4) of Section 44 of the Wst Benga

Estates Acqusition Act, 1953. It also arrived at its findings on

t he basi s of t he oral evi dences adduced by t he parties to

arrive at a finding that having regard to the the nature of the

I and, the appel |l ant has not been able to prove that he had

exerci sed any adverse possession over the lands in question

The High Court at the initial stage did not form any

subst anti al question of | aw. It admtted t he appeal wi t hout
fornul ati ng any substanti al guestion of I aw. At the time  of
heari ng of t he appeal , however, t he parties wer e heard at

I ength for t he pur pose of ascertai ni ng as to whet her their

exi sts any substantial question of |aw or not. The Hi gh Court

by reason of the inpugned judgnment upon consideration of

the findings arrived at by the Court of First Appeal, held that

no substanti al guestion of law had arisen for its

consi der ati on.

M . Roy, | ear ned counsel appeari ng on behal f of t he

appel | ant woul d submi t t hat interpretation of a docunent

t ouchi ng t he title of a property was itself a substantia



guestion of |aw Reliance in this behalf has been placed on

Neel u Nar ayani ( dead) t hr ough Lrs. & Os. Vs. Lakshmanan

(d) t hr ough Lrs.& Os - (1999) 9 SCC 237 and Yadav Rao

Daj i ba Shrawane Vs. Nani | al Harakchand Shah & Ors-2002 6

SCC 404 . There cannot be any doubt what soever t hat in
Vi ew t he provi si ons of WB. E. A Act in terns wher eof an
entry made in t he Cadast al Sur vey Settl enment Recor d- of -

Rights vis-a-vis an entry in the Revisional Settlenent record-

of rights, t he latter will prevail . There  cannot be any doubt

what soever t hat such a presunption woul d be a rebutta

one but as to whether the party to the suit been able to rebut

t he presunption ari sing out of such an entry woul d

essentially be a question of fact.

e have noti ced her ei nbef or e t hat t he mat eri al s on

record have been gone into at some details even by the High

Court for the

pur pose of arriving at a decision t hat t he deci sion of t he

Fi rst Appeal | ant Court was based upon the finding of fact.

W are, t her ef or e, of t he opi ni on t hat t he deci si ons

relied upon by M . Roy, | ear ned counsel have no application

to the facts of the present case.

For the aforenentioned reasons, we do not find any

merit in this appeal. The appeal is dism ssed.



[ MARKANDEY
KATJIU]
New Del hi ,

March 16, 2007



