http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 4

CASE NO. :
Appeal (civil) 1270 of 2006

PETI TI ONER
Branch Manager, M P. State Agro Industries Devel opnent Corpn.Ltd. & Anr

RESPONDENT:
Shri S. C. Pandey

DATE OF JUDGVENT: 24/02/2006

BENCH
S.B. Sinha & P.K Bal asubranmanyan

JUDGVENT:
JUDGMENT
(Arising out of SLP (C) No. 24842 of 2004)

S.B. SINHA, J.
Leave granted.

The appel |l ant herein i's a statutory corporation and, thus, a 'State’
within the neaning of Article 12 of the Constitution of India.

The respondent herein was tenporarily appointed as a Typist. He was
appoi nted by the Branch Manager, Mrena Branch of the appell ant
whereafter intimation thereto was given to the Regi onal Mnager, stating:

"Shri Vinod Bharga has left the services fromthis Ofice
and now Shri S.C. Pandey has been tenporarily
appointed as a Typist w.e.f. 16th Septenber, 1985.

The original application of Shri Pandey i's enclosed
herewi th. Pl ease issue necessary orders."

He appears to have been appointed an daily wages. His services were
term nated by an order dated 18.7.1987 with i nmedi ate effect by the
Regi onal Manager on the ground that - his services were no |onger required.

On or about 23.8.1987, assailing the said order of termnation, he filed
an application before the Presiding Oficer, Labour Court No. 2, Gnalior
wherein an interimorder was passed not to renpbve himfrom services.
Al t hough, the order had been given effect to, but in view of the said interim
order, he was allowed to continue in service.

Bef ore the Labour Court the appellant inter alia raised a contention

that the respondent had been illegally appointed by the then Branch Manager
and, thus, he derived no legal right to continue in service. It was
categorically stated that the enpl oyees of the said undertaking are governed
by the Rules and Regul ations framed by the Corporation known as Service
Recruitment Sel ections Regul ations, 1976 (hereinafter referred to as ’'1976
Regul ations’) in terns whereof only the Managi ng Director was desi gnated

as the appointing authority.

The issues which inter alia arose for consideration before the Labour
Court were:

"(4) Whether the petitioner was appoi nted on
contingency and due to which he is not entitled to be
regul ari zed?

(6) Wether the order of ternmination of petitioner is |ega
and valid, because his appointnent itself was illegal?"
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The Labour Court held that the MP. Industrial Enploynent (Standing
O ders) Rules, 1963 franed under MP. Industrial Enploynent (Standing
Order) Act, 1961 are applicable to the Corporation. On a finding that the
respondent was appoi nted agai nst a vacant post, it was held that he had
acquired a right to be appointed as a regul ar/ permanent enpl oyee in the post
of typist purported to be in ternms of the proviso appended to Rule 2 (4) of
the Standing Orders. The order of termination was also held to be bad in
I aw, al though, no reason therefor was assigned. The Labour Court w thout
consi dering the contentions raised by the appellant - Corporation held:

"Since the petitioner is in continuous service of the
respondents in conpliance of the interimorders of
this Court and it has already been decided that the
petitioner is entitled to be regularized on the post
of Typist, therefore, the respondents are hereby
directed to regularize/classify the petitioner on the
post of typist within a period of 30 days of this
order with effect from®6 nonths after 16.9.1985

and will also pay to the petitioner the difference
bet ween regul ar pay scale of permanent post and

pay scale given to him fromthe date of his
regul ari zati on al ong with other consequentia
benefits."

An appeal preferred by the appellant herein against the said order
before the Tribunal was di smssed inter alia on the ground that the
respondent was accepted as a working staff in the Morena Ofice and he
had been transferred to Gaalior by an order of the Regi onal Manager
hi nmsel f.

Before the Tribunal reliance was placed on behal f of the appellant-

Cor porati on upon a decision of a Full Bench of the Madhya Pradesh Hi gh

Court in MP.S.RT.C v. Narayan Singh Rathor and Os. [ 1994 MPLJ

959]. The sai d decision was distinguished by the Tribunal stating that as
therein the enpl oyee was clainmng the benefit of the Standard Standi ng

Order in the pronotional post, it had no application'to the fact of the case.

Despite the fact that before the Labour Court the respondent nmade a
prayer that his services may not be term nated, although it stood term nated,
the Tribunal opined that the | aw of pleadi ngs should not be strictly applied
to the | abour cases on the purported ground that the services of the
respondent were not termnated |egally or properly.

The writ petition filed by the appellant-Corporation herein before the
H gh Court of Madhya Pradesh at Gnalior was al so dism ssed. The Hi gh
Court applied the principles contained in Section 25B of the Industria
Di sputes Act and opined that the term nation of services of the respondent
was illegal

A Letters Patent Appeal thereagainst was summarily di'snmi ssed by a
Di vi si on Bench of the Hi gh Court.

Ms. Hetu Arora, the | earned counsel appearing on behalf of the
appel | ant - Corporation in assailing the judgnment of the H gh Court, would
contend that as the respondent herein had not been able to establish that he
was appointed in the services of the appellant-Corporation in terms of the
provi sions of the regulations governing selection and appointnent, the
i mpugned order cannot be sustained. Reliance, in this behalf, has been
pl aced on Mahendra Lal Jain & Ors. v. |I|ndore Devel opnent Authority &
Ors.  [(2005) 1 SCC 639]

M. Ashok Mathur, the |learned counsel appearing on behalf of the
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respondent, on the other hand, subnmitted that as a finding of fact has been
arrived at that there was a cl ear vacancy, and as he has satisfactorily worked
for a period of nobre than six nmonths, he was rightly held entitled to be
classified as a permanent enployee in terns of the provisions of the

St andi ng Orders. It was furthernore contended that in view of the fact that
the provisions of the Standing Orders relating to classification were rightly
i nvoked at the entry point being a case of appointnment and not pronotion.
Strong reliance has been placed on Dwari ka Prasad Tiwari v. MP. State

Road Transport Corporation & Anr. [(2001) 8 SCC 322].

The Industrial Courts and High Court inter alia proceeded on the basis
that the respondent having conpl eted 240 days of service during the
precedi ng 12 nonths, he should have been regularized in service. Section
25-B of the Industrial Disputes Act was al so i nvoked on that premi se. The
Labour Court, however, wongly equated classification with regul arization
The term ’regul ari zati on’ does not connote pernanence.

The question raised in this appeal is now covered by a decision of this
Court in /M P. Housing Board & Anr. v. Manoj Srivastava [ Cvil Appea
arising out-of SLP (Civil) No. 27360/04 disposed of this date] wherein this
Court clearly opined that: (1) when the conditions of service are governed
by two statutes; one relating to selection and appoi ntrmrent and the ot her
relating to the terms-and conditions of service, an endeavour should be
made to give effect to both of the statutes; (2) A daily wager does not hold a
post as he is not appointed in terns of the provisions of the Act and Rul es
franed thereunder and in that view of the natter he does not derive any |ega
right; (3) Only because an enpl oyee had been working for nore than 240
days that by itself would not confer any legal right upon himto be
regul arized in service; (4) If an appoi nt ment has been nade contrary to the
provisions of the statute the same would be void and the effect thereof would
be that no | egal right was derived by the enpl oyee by reason thereof.

The said decision applies on all fours to the facts of this case. In
Mahendra Lal Jain (supra) this Court has categorically held that the Standing
Orders governing the ternms and conditions of service nust be read subject
to the constitutional and statutory limtations for purpose of appointnment
both as a pernanent enployee or as a tenporary enpl oyee. An appoi nt ment
to the post of a temporary enployee can be nade where the work is
essentially of tenporary nature. I'n a case where there existed a vacancy,
the sane was required to be filled up by resorting to the procedures known
to law i.e. upon fulfilling the constitutional requirements as also the
provisions contained in the 1976 Regul ations. No finding of fact has been
arrived at that before the respondent was appoi nted, the constitutional and
statutory requirenments were conplied with

A Constitution Bench of this Court in State of Punjab v. Jagdip

Singh & Os. [(1964 (4) SCR 964] has categorically held that if an order of
confirmation is passed when no post was available and that too by a person
who was not authorized therefor, the appointnent would be void. W have

noti ced hereinbefore that the Branch Manager in his letter dated 27.9.1985
addressed to the Regional Manager stated that the respondent had already

been appointed w. e.f. 16.9.1985. Before the Labour Court, the offer of

appoi ntnent had not been produced. It had not, therefore, been disclosed as
to on what ternms and conditions he was appoi nted.

A Full Bench of the Madhya Pradesh Hi gh Court in Narayan Singh
Rat hor (supra) held:

"Service conditions are essentially matters of agreenent
bet ween enpl oyer and the enpl oyee. \here the

enpl oyer franes regulations or rules relating to
conditions of service, they are treated as part of the
conditions of service of the enployee. MP. Industria
Empl oynment (Standi ng Orders) Act, 1961 was enacted to
provide for rules defining with sufficient precision in
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certain matters the conditions of service of enployees in
certain undertakings in the State. It contenpl ates
statutory interventions in service conditions of enployees
in certain undertakings. Rules have been framed under

the Act. There is no doubt that the intention is to

i mprove the service conditions of the enpl oyees and

ensure that they are not adversely affected by unilatera
action of the enployers. But the contours of intervention
cannot be extended beyond the statutory frane work\005."

In Dwari ka Prasad Tiwari (supra), whereupon M. Mathur placed
reliance, a Division Bench of this Court accepted the views of the Ful
Bench in Narayan Singh Rathor (supra). However, it was held that the
Standi ng Order categorizes the nature of enploynment and it does not classify
i ndi vi dual enpl oyees in different posts according to the hierarchy created in
a department and thus the proviso to Rule 2 does not apply to pronotions or
regul ari zations i n higher grade.

Such appoi ntnents, in our opinion, having regarding to the decisions

i n Mahendra Lal" Jain (supra) and Manoj Srivastava (supra) nust be nade

in accordance with extant rules and regulations. It is also a well settled | ega
position that only because a temporary enpl oyee has conpl eted 240 days of

wor k, he would not be entitled to be regularized in service. O herw se al so

the legal position/in this behalf is clear as would appear fromthe decision of
this Court in Dhanpur Sugar MIIs Ltd. v. Bhola Singh [(2005) 2 SCC 470]

apart from Mhendra Lal Jain (supra)-

The Industrial Court as al so the Hi gh Court applied the principles of
estoppel on the finding that the respondent was transferred from Mrena to

Gnalior. If his appoi ntment was void, being contrary to regulations, in our
opi nion, the procedural provisions |ike estoppel or waiver were not
applicable. |f an appointnment nmade by the Branch Manager was whol |y

wi t hout jurisdiction, the order of appointnent itself was void. Furthernore,
the contention of the appellant had been that in terms of Regulation 16 of
1976 Regul ations only the Managi ng Director of the Corporation could issue
an offer of appointment. It has not been found by the Industrial Courts or
the H gh Court that the Branch Manager and the Regional Manager were

aut horized to make such appointments. The appointnent of the respondent,
thus, nmust be held to have been nade only to neet the exigencies of services
and not in terms of the service regul ati ons. The appointnment of the
Respondent, thus, could not have been made for filling up a regular vacancy
for the purpose of invoking Rule 2 of the Standing O.ders.

However, it has not been contended that the services of the

respondent were not governed by the provisions of the Industrial Disputes
Act. He worked from 16.9.1985 to 19.5.1987. He must have, thus,
conpl eted 240 days of service. The termnation of his services w thout
conplying with the provisions of Section 25F of the Industrial D sputes Act
was, thus, illegal. He, however, had unjustly been directed to continue in
service by reason of an interimorder. He has been continuing in service
pur suant thereto.

The appel l ant, in our opinion, cannot be made to suffer owing to a
m stake on the part of the court. The respondent al so cannot take advantage
of a wrong order.

In the peculiar facts and circunstances of the case, we, therefore, of

the opinion that interest of justice would be sub-served if, in place of
directing reinstatenment of the services of the respondent, the appellant is
directed to pay a sumof Rs. 10,000/- by way of conpensation to him It is
directed accordingly. The orders under challenge are set aside. The appea
is allowed with the aforementioned directions and observati ons.

There shall be no order as to costs.




