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ClVIL APPEAL NO(s). 10216 OF 2003

M S. BHARAT DRI LL. &FQUND. TREAT. PVT. LTD. Appel I ant (s)
VERSUS
STATE OF JHARKHAND & ORS. Respondent ( s)

(Wth appl n(s) for exenption fromfiling OT. And permission to

pl ace addl . docunents on record)

WTH Civil Appeal NO 10217 of 2003

(WTH APPLN. (S)for exenption fromfiling O T. And perm ssion

to place addl. Docunents on record)

Civil Appeal NO 10214 of 2003

(Wth Appln.(s) for pernmission to place addl. Docunments on record)

Dat e: 20/ 08/ 2009 These Appeals were called on for hearing today.

CORAM :
HON BLE MR JUSTI CE MARKANDEY KATJU
HON BLE MR JUSTI CE ASCK KUMAR GANGULY

For Appellant(s) M. P.S. Mshra, Sr. Adv. (NP)
Rakesh Dwi vedi, Sr. Adv.
S. B. Upadhyay, Sr. Adv.
Sant osh M shra, Adv.
Manoj Kumar, Adv.

S. Chandra Shekhar, Adv.

SSSS85

For Respondent(s) M. Ashish Mohan, Adv.
M. B.B. Singh, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER
Heard | earned counsel for the parties.
For the reasons stated in the signed order, the
comon i npugned judgnment and order of the High Court is
set aside and the Awards passed by the learned Arbitrator
are restored.

The appeal s are al |l owed. No order as to the
costs.
(Ajay Kr. Jain) (I'ndu Satija)
Court Master Court Master

(Signed order is placed on the file)
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ClVIL APPEAL NOS. 10217/2003 AND 10214/ 2003

ORDER

Heard | earned counsel for the parties.
These appeal s have been filed agai nst t he conmon
i mpugned j udgnment and order dated 14.7.2003 of the Jharkhand
H gh Court whereby the Arbitration Appeals filed by the State
of Jharkhand have been partly all owed. Si nce, these appeals
ari se of the common i npugned judgnent and order, the sane are
bei ng di sposed of by this conmon order
The facts in detail have been given in the inmpugned
j udgnent and order of the H gh Court and hence we need not
repeat the same here. The case relates to the Arbitration &
Conci liation Act, 1996.
It appears t hat there was a di spute bet ween t he
parties to the contract and the matter was referred to an

arbitrator, who gave three di fferent Awar ds si nce three
contracts were involved in the dispute. The said Awards are

dat ed 30. 9. 2000. The said Awards were nade Rule of Court by
orders dated 8.1.2002 of the Sub-Judge, Hazaribagh. Agai nst
the said orders dated 8.1.2002 of the Sub-Judge, Hazari bagh
three appeals were filed before the H gh Court under Section
37 of the Arbitration & Conciliation Act, 1996 (hereinafter
for short referred to as "the Act’), which have been partly
al | oned by the conmon i npugned judgnent and order. Aggri eved
agai nst the said judgnment, these appeals have been filed by
speci al | eave.

Shri Rakesh Dwi vedi, |earned senior counsel appearing
for the appellant in all these appeals subnmitted that the High

Court has based its judgnent on the reasoning that the clains

which were allowed by t he Arbitrator wer e barred by the
contract clause 1.21. The rel evant sub-cl auses thereof are as
foll ows: -

"1.21.1 Payments for any additional items of work

shal |l be given by clause 11(El even) of P.WD.



Form F-2 of the contract.

1.21.2 No claimfor idle | abour, idle nmachinery
etc. on any account will be entertained.

1.21.3 No claimshall be entertained for business
| oss or any such | oss.

1.21. 4 No claimshall be entertained for delays in

conmuni cati ng deci sion drawi ng or specifications

by the Departnent. The Departnment nmay however
consi der t he gr ant of ext ensi on of time in
conpl eti on of wor K. | f t here is any such

genui ne reason of it.
In case it is not possible for the Departnent to nake
the entire site available on the award of the work
t he contractor bill have to arrange hi s wor ki ng
programe accordi ngly. No cl ai mwhat-so-ever for not
gi ving t he site on gradual |y will be entertai ned
however, suitable extension of tine nay be given at
the discretion of the Engi neer-in-Charge considering
the merits of the case."
The arbitration clause under the contract between the
parties is clause 1.22.2, which reads as under :-
"1.22.2 In case any dispute or difference shal
ari se between the parties or either of them upon
any question rel ating to t he meani ng of t he
speci fication, design, drawi ngs and instruction
or as to the quality of workmanship or materials
used on the work or to any question, claim
rights or liabilities of t he parties or any
other thing what-so-ever to any way arising out
of or rel ating to t he contract, desi gns
specifications, estimates, instruction or orders
ot herwi se concerning the work or the execution
failure to execut e t he sane, whet her ari sing
during t he progress of wor k or after t he

compl eti on or abandonment thereof or as to break



of this contract, t hen ei t her party
forthwith give to t he ot her notice of such

di spute or di fferences and such di spute or
differences shall referred to the Superintending
Engi neer of the Circle under clause 23 of F-2
agr eenent and his deci si on t her eon shal | be
final, conclusive and binding on all parties.
Such references shall be to be a reference under
I ndian Arbitration Act, 1940."
Shri Dwivedi, submitted that the bar in clause 1.21 is only a
bar on the Departnment and not a bar on the arbitrator in respect
of the matters nentioned therein. He further submitted that
admttedly t he Depart ment was not possessed of t he | and
question nor had funds for the contract while the appellant was
asked to work and it placed the machinery, |abour etc. on the
spot which was lying idle and because of that reason he suffered
heavy | osses. On the facts of the case, he submitted that the
bar under Clause 1.21 will not apply.
In support of his contentions, |earned counsel for the
appel l ant has invited our attention to a decision of this Court
in the case of Board of Trustees for the Port of Calcutta Vs.
Engi neer s- De- Space- Age (1996) 1 SCC 516 in which it has been
held that a simlar clause prohibited the Department from
entertaining a claimfor interest but it did not prohibit the
arbitrator fromawarding the interest.
On the other hand, M. Ashish Mhan, |earned counse
appeari ng for t he respondent - State of Jhar khand invited

attention to the decision of this Court in the case of Sayeed
Ahrmed & Co. Vs. State of U P & Os. JT 2009 (9) SC 429 in

support of his subm ssions.
We have carefully perused the decision in the case of
Syed Ahned & Co. (supra) and we are of the opinion that the
sai d decision is distinguishable because it relates to interest
under the Arbitration & Conciliation Act, 1996 and was not in
respect of a claimfor the principal anmount.

So far as the claimof interest under the Arbitration &

shal |

in

our



Conciliation Act, 1996 is concerned, Section 31 (7) states that

the parties can agree otherwi se to the awardi ng of interest by

t he arbitral tribunal . I nsof ar as t he case at
concerned, it relates to the claimof a principal anpbunt and not

to the claimof interest. Hence, the aforesaid decision in the
case of Syed Ahmed & Co. (supra) is distinguishable.

It has been held by this Court in the case of Ispat

Engi neeri ng & Foundary Wor ks, B. S. Cty, Bokado Vs.

Authority of India Ltd., B.S. Cty, Bokado (2001) 6 SCC, 347
(para 4) that the scope of interference by the Court with a
reasoned award is very |imted.
For t he reasons stated above, t he common
judgnent and order of the High Court is set aside and Awards
passed by the learned Arbitrator are restored.

The appeal s are allowed. No order as to the costs

(ASOK KUVAR GANGULY)
NEW DELHI ;
AUGUST 20, 2009
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