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I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NOS. 8182-8185 CF 2003

Connmr. O Central Excise, Nagpur Appel I ant ('s)
VERSUS
Mor arj ee Brenbana Ltd. Respondent ( s)
W TH
ClVIL APPEAL NO. 9178 OF 2003 AND ClVIL APPEAL NO. 288 COF 2007
ORDER
In C A No. 8182-8185/2003
The respondent / assessee herein is engaged in
t he
manuf act uri ng of cotton fabrics falling under Ch
apter
Headi ng 52.07 of the Schedule to the central Excise Tariff
Act, 1985. It is hundr ed per cent Export Oiented
Uni t
(EQU) . The respondent had been clearing the goods i.e.
cotton fabric in Donestic Tariff Area (DTA) taking benefit
of Noti fication No. 8/ 97- CE dat ed 1.3.1997 whi ch
gi ves
certain exenptions fromthe payment of excise duty.
Signature Not Verified
Digitally signed by
Suman Wadhwa
Dat e: 2015.04. 08
The Depar t nent per cei ved t hat t he afore
said
16:40: 54 | ST
Reason:

Notification No.8/97 dated 1.3.1997 is not applicable in the

instant case and instead of that, Notification no.2/95-CE
2

dated 4.1.95 is the Notification which would be applicabl e.



On this basi s show cause noti ces wer e i ssued to t he
r espondent demandi ng exci se duty in a sum of
Rs. 2, 36, 22, 334/ - and | evy of penal ty was al so proposed.
After adj udi cati on Order-in-Ori gi nal dat ed 13. 10. 2000 was
passed by t he CCE confirmng t he af oresai d demand and
i mposi ng the penalty of Rs.48 |akhs. W may nention here
that the period involved was from May 1998 to February 2000
and 3rd Decenber 1998 to 22nd August 2000 in the show cause
notices. The respondent fil ed appeal against the aforesaid
order of the Conmi ssioner before the CEGAT, Minbai. It is
cl ear from t he above t hat i ssue pertai ned to t he
applicability of Notification nos. 2/95 or 8/ 97. As noted
above, as per the respondent/assessee it is Notification no.
8/ 97 whi ch is appl i cabl e wher eas t he Revenue t ook t he
position t hat Noti fi cation no. 2/ 95 is appl i cabl e in t he
i nstant case. The Order-in-Original al so decided that the
Notification No.2/95 would be applicable. Therefore, in the
appeal filed by t he respondent, it t ook t he pl ea t hat
Notification 8/ 97 is appl i cabl e and t he finding of t he
Conmi ssi oner t hat Notification 2/ 95 was appl i cabl e was
erroneous.

Pertinently, during the pendency of the said appeals,
the respondent filed miscellaneous application wherein it
sought to raise certain additional grounds. One of the

3
grounds was that even if Notification 8/ 97 is applicable,
val uation of the goods should be worked out under Rule 7 of
t he Cust ons Val uati on Rul es, 1988. Thi s
application was opposed by t he Depart nent by
objections, inter alia, stating that it was not the issue
raised in reply to the show cause notices and was not the
subject matter of the Order-in-Original. Further
not a pure question of |aw and therefore, the respondent

shoul d not be allowed to raise this additional ground.

m scel | aneous

filing its

it was



It appears t hat t he af oresai d
application was heard along with the main appeal, inasnuch
as it is decided in the inpugned order itself
CEGAT. The CEGAT has all owed the respondent to raise the
af oresaid ground and thereafter recorded its finding/opinion
t her eupon as wel | . In this manner, vide inpugned judgnent

dated 14.2.200 rendered by the Tribunal, it has decided two

i ssues. The first issue was as to which Notification would
be applicable. That issue has been deci ded agai nst the
r espondent and t he Order-in-Origi nal of t he

hol ding that Notification No.2/95 is applicable, is upheld.

Thereafter, the  Tribunal di scussed t he
val uation and recorded a finding that in the present case it
was not possible to determ ne the transaction value in terns

of Rule 4. Rul e 3 of the Custons Val uation Rul es provides
4

that if the transaction value would be determ ned under Rule
4 then the valuation has to be determ ned in accordance with
Rules 5 to 8 sequentially. Goi ng by the aforesaid provision
the Tribunal discussed the applicability of Rules 5 and 6

and opined that even these rules would not apply in the

gi ven situation, it is Rule 7 which is attracted for the
pur pose of valuation. The discussion of the Tribunal in this
behal f reads as under

"W have considered the subm ssion nade by
the appel l ants and find consi derable force
in their subm ssion. The circul ar of the
Board al so realized the fact that the val ue
is required to be deternmned in terns of
Rule 8 i.e. best judgnent rule. The sal es
price charged to custoner in India of the
goods under assessnment can not be consi dered
as a price in the course of internationa
trade. The appell ants contention that the
FOB price of the export of goods or simlar
nature various fromcountry to country al so
has consi derabl e force. It is well known
that the manufacturer is able to realize

hi gher amount for sales made to devel oped
countries like Anerica, UK, France etc. and
the sane anmount can not be realized for

m scel | aneous

passed by the

Conmi ssi oner

i ssue

of



i dentical goods when the exports are nmade to
under devel oped countries |ike Bangl adesh
Mal aysia. Simlarly the value under Rule 5
and 6 can not be determined in view of the
pecul i ar nature of the product. The val ue
of the fabric not only depend upon the
quality of yarn, count of yarn, but also on
the design of fabric, colour etc. therefore
it is very difficult to establish the
simlarity of the inported fabrics and the
fabrics manufactured by the appellants.
Rule 7 is neant for conputing the val ue when
the inported goods are sold in India. As
per the provisions of the said rule fromthe
sal es price certain expenses and profit is
required to be deducted. Further the duty
and taxes payabl e by any inporter in nornal
course of inportation is required to be
deducted. "
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It is clear fromthe above that insofar as second
contention of the respondent on Rule 7 is concerned, the
Tri bunal has accepted the plea of the respondent herein.
Chal l enging this part of the order the present appeal is

preferred by the Revenue.

At the outset M. K Radhakrishnan, |earned senior

counsel for t he appel | ant ar gued t hat t he af oresai d
addi ti onal ground rai sed for t he first time in t he
m scel | aneous application should not have been al | owed by

the Tribunal, nore so, when it was not a pure question of

| aw but m xed question of law & fact. He read out the
portion extracted above where the Tribunal itself has made

certain factual observations, nanely, the manufacturer is

able to realize higher anount for sales made to devel oped
countries like Aneri ca, U. K France, etc. and t he price
which is realized fromthe export nade to underdevel oped

countries |like Bangl adesh, Ml aysia is |ess. It is also
observed by the Tribunal that the value of fabric not only

depends upon the quality of yarn, count of yarn, but also on

the design of fabric, colour etc. and it is, therefore,

difficult to establish the simlarity of the inported fabric

and the fabrics manufactured by the appellants and on this



basis the application of Rules 5 and 6 in the aforesaid

Rul es. The plea of M. Radhakrishnan is that there was no

mat eri al / evi dence on record on t he basi s of whi ch t he
6

af oresai d fact ual findi ngs shoul d be attracted by t he

Tribunal. He subnitted that in such a situation, in order to
decide as to which Rule would be applicable for the purpose
of arriving at the valuation of the goods, matter should
have been remanded back to the adjudicating authority for

t hi s purpose.

We find force in the aforesaid subm ssion of |earned

counsel for the Revenue. W may |ike to observe here that
t he Tri bunal was not entirely W ong in al | owi ng t he
respondent to raise the issue of valuation. It is because

of the reason that in the Order-in-Oiginal passed by the

Conmi ssioner, after holding that the Notification no.2/95

woul d be applicable and the respondent is not entitled for

exenption under Notification no. 8/ 97, while deternining the

duty payabl e, the valuation which is taken is on the basis

of clearance of cotton fabrics to the DTA Therefore, it
was within the  domain of the  Tribunal to decide as to
whet her the aforesaid basis at which the cotton fabric was

cleared to the DTP was rightly taken or not. The order of

the Tribunal, insofar as this aspect is concerned, nanely,

applicability of Rule 4 of the Valuation Rules, appears to

be correct. Wiile undertaking this limted enquiry into the

said question, the Tribunal decided a pure question of |aw

M . Radhakri shnan has, however questioned the aforesaid
7

vi ew of the Tribunal and argued that since the respondent

is hundr ed per cent export oriented unit, any sal e or
cl earance of cotton fabric by the respondent to DTP shoul d

be treated as transaction sale and therefore Rule 4 would be

appl i cabl e. However, this argunent has to be rejected in



vi ew of proviso to Section 3 of the Central Excise Act,

1944 whi ch reads as under

"Section 3. Duties specified in the
[ Schedul e to the Central Excise Tariff Act,
1985] to be levied.-(1) There shall be |evied
and collected in such nanner as may be
prescri bed duties of excise on all excisable
goods ot her than salt which are produced or
manuf actured in India and a duty on salt
manuf actured in, or inmported by land into, any
part of India as, and at the rates, set forth
in the Schedule to the Central Excise Tariff
Act, 1985:

Provi ded that the duties of excise which shal
be levied and coll ected on any exci sabl e goods
whi ch are produced or manufactured,--

(i) In a free trade zone and brought to any
other place in India; or

(ii) By a hundred per cent export-oriented
undertaking and allowed to be sold in India;

Shall be an amount equal to the aggregate of
the duties of custons which would be | eviable
under section 12 of the Customs Act, 1962 (52
of 1962), on |like goods pr oduced or
manuf actured outside India if inported into
India, and where the said duties of custons are
chargeabl e by reference to their value; the
val ue of such exci sabl e goods shal |
not wi t hst andi ng anyt hi ng contained in any ot her
provision of this Act, be determned in
accordance with the provisions of the Custons
act, 1962 (52 of 1962) and the Custons Tariff
Act, 1975 (51 of 1975)."
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As is clear fromthe bare reading of the aforesaid

provi so, in those cases where exci sabl e goods are produced

or manuf act ur ed by hundr ed per cent export oriented

undertaking are allowed to be sold in India, the duty of

exci se has to be the anpbunt equal to the aggregate of the
duties of customs which would be |eviable under Section 12

of the Custons Act, on |like goods produced or nanufactured
outside India if inported into India and where the said
duties of custom are chargeable by reference to their val ue,

t he val ue of such excisabl e goods shall be deternined, in

accor dance with t he provi si ons of t he Cust ons Act

and



Custons Tariff Act, 1975.

Keeping in view the aforesaid proviso to Section 3 of
the Central Excise Act, in our opinion the Tribunal has
rightly held that the sale price charged to custoner in

I ndia of the goods under assessnent cannot be considered as

a price in the course of I nternational trade. To
extent we do not find fault with the view taken by the
Tri bunal
As pointed out above, if Rule 4 is not applicable, the
val uation of the goods has to be arrived at by applying
Rules 5 and 8 in sequential order. It is here, as noted
9

above, the Tribunal fell in error as applicability of Rules
5 and 6 depended on certain factual aspects which had to be
gone into. The Tribunal has nmade certain observations on
facts but without any nmaterial before it.

The appropriate course of action for the Tribunal, in
such a given situation was to renmt the case back to the
Conmi ssi oner to deci de t he i ssue after
appel lant to produce evidence in this behalf.

We, therefore, set aside that portion of the order
whereby the Tribunal has held that Rule 7 of the Valuation
Rul es shal | be appl i cabl e to arrive at t he

val ue. The matter to this limted extent is remtted back

to the Conmi ssioner who shall decide as to which Rule of the

Val uation Rul es, 1988 shall be appli cabl e,

opportunity of hearing to the respondent and also to produce

what ever material it wants to produce in support of its

contention t hat Rul e 7 is appl i cabl e. The

di sposed of in the aforesaid terns.

this

al | owi ng

t he

transacti on

after giving

appeal s

are



In CA Nos. 9178/2003 and 288/ 2007

In C. A Nos. 8182-8185/2003 we have uphel d the order of

t he CEGAT  hol di ng t hat Rul e 4 of t he Cust ons
Rul es, 1988 woul d not be applicable in the given situation.
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In these appeals, since this is the only i ssue that arises

for consideration, that too is identical circunstances, in
vi ew of our decision in the said appeals, these appeals are

al so di sm ssed.

........................ J.
(A K SIKRI)
......................... J.
( ROHI NTON FALI NARI MAN)
New Del hi ;
Date: 1.4.2015.
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| TEM NO. 101 COURT NO. 13 SECTION |11
SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS
Civil Appeal No(s) . 8182- 8185/ 2003
COVWWNR. OF CENTRAL EXCI SE, NAGPUR Appel | ant ('s)
VERSUS
M S. MORARJEE BREMBANA LTD. Respondent ( s)

(with appln. (s) for stay and office report)
W TH

C. A No. 9178/2003

(with appln. (s) for stay and office report)
C. A No. 288/2007

(with appln. (s) for stay and office report)

Date : 01/04/2015 These appeals were called on for hearing today.

CORAM :

HON BLE MR. JUSTICE A K. SIKRI

HON BLE MR JUSTI CE ROHI NTON FALI NARI MAN
For Appellant(s) M . K. Radhakri shnan, Sr. Adv.

Ms. B.Sunita Rao, Adv.

Ms. Sadhana Sandhu, Adv.
M . Anurag, Adv.

M. B. Krishna Prasad, Adv.

Val uati on



V. Lakshmni kumar an, Adv.

M P. Devanat h, Adv.

Vi vek Shar ma, Adv.

L. Char anaya, Adv.

Adi tya Bhattacharya, Adv.
R Rarmachandr an, Adv.
Hemant Baj aj , Adv.

Anbari sh Pandey, Adv.
Anandh K., Adv.

Raj esh Kumar, Adv.

For Respondent (s)

Hari sh N. Sal ve, Sr. Adv.
S. Ganesh, Sr. Adv.

Mohan M Myakar, adv.
Javed Muzaf f ar, Adv.
Karan Adi k, Adv.

S. A Desai , Adv.

Akash Kakad, Adv.
Anagha S. Desai, Adv.

55555333 3333335553
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UPON hearing the counsel the Court nmade the follow ng
ORDER
Civil Appeal Nos. 8182- 8185/ 2003 are di sposed of

in ternms of the signed order.

Cvil Appeal Nos. 9178/2003 and 288 of 2007 are
di snmi ssed.

( SUMAN WADHVA) ( SUMAN JAI N)
AR- cum PS COURT MASTER

Signed order is placed on the file.



