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I'N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 605 OF 2012

YOGENDRA PRATAP SI NGH
VERSUS
SAVI TRI PANDEY & ANR
W TH
CRI M NAL APPEAL NO 1925/2014
AND
CRI'M NAL APPEAL NO 1924/2014

ORDER
CRI M NAL APPEAL NO. 605 OF 2012

Appel | ant (s)

Respondent ( s)

A conpl ai nt under Section 138 of the Negotiable Instrunents

Act (for short "the Act") filed by the conpl ai nant/appellant in
this appeal was disnissed by the Hi gh Court on the ground that the
same had been filed within the statutory period of 15 days from
the date of service of the notice under Section 138 of the Act

af or enent i oned.

When this appeal assailing the dism ssal order canme up for

heari ng before a t wo- Judge Bench of this

nme  was
referred to a larger Bench to resolve the cleavage in the judicia

opi nion arising out of two decisions of this Court and severa
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ot her decisions rendered by different H gh Courts in the country
Reason:

t aki ng diametrically opposi te Vi ews on
t her a
2
complaint filed within 15 days of the service of the notice can be
mai nt ai ned by t he conpl ai nant . The | ar ger

t hrough, Hon’ble R M Lodha, CJlI, as H's Lordship then was, held

Court, t he

t he

Bench,

question

speaki ng

sa



that a conplaint under Section 138 of the Act filed before expiry
of the period of 15 days fromthe date of service of the statutory
notice is prenat ure hence Iiable to be di smi ssed. The
further held that the only option available to the conplainant in
such a case is to file a fresh conpl aint before the competent
court and to seek condonation of delay in terns of the proviso to
Section 142(b) of the Act. Not only that the Court went a step
further and condoned condoned the delay in the filing of any such
fresh conplaint in the case at hand if the sane is presented
within a period of 30 days fromthe date on which the appeal is
finally disposed of by this Court.
Learned counsel for the parties subnit that in the light of
t he or der passed by t he | ar ger Bench not hi ng survives
consideration in this appeal except to declare that the order
passed by the High Court holding the conplaint to be premature is
legally sound and to pernit the conpl ai nant/appellant herein to
file a fresh conplaint within a period of 30 days fromthat date
of this order in which event the conplaint shall be deened to have
been filed within tine.

e, accordi ngly, di sm ss this appeal but permt

conpl ai nant / appel | ant herein to file a fresh conpl ai nt on

basis of the notice already issued by himwi thin a period of 30

days from t oday. In case a fresh conplaint is indeed filed within
3

30 days fromtoday, the sane shall be treated to have been filed

Court

for

t he

t he

within the tine stipulated and di sposed of accordingly. No costs.

CRI M NAL APPEAL NOS. 1925 and 1924 of 2014
Rel yi ng upon t he deci si on of this Court in Nar si ng
Tapadi a vs. Goverdhan Das Partani and Anr. 2000 SCC Crl. 1326, the
H gh Court of Madras has, by its order dated 26.04.2012, held the
complaint filed by the respondent-Conpany under Section 138 of the
Act to be maintainable, even though the sane had been filed before
the expiry of the period of 15 days fromthe date of service of
t he statutory noti ce. A t wo- Judge Bench of this Court

noticing a conflict in the decisions of this Court in Narsing Das

Das

had



(supra) and that in Sarav |nvestnment & Financial Consultancy Pvt.
Ltd. & Anr. vs. Llyods Register of Shipping Indian Ofice Staff
Provi dent Fund & Anr., (2007) 14 SCC 753, referred the natter to a
| arger Bench to resolve the issue. The | arger Bench has by its
j udgnent dated 19.09. 2014 reversed the view taken in Narsing Das
(supra) while affirnmed that taken in Sarav’'s case (supra).
In the face of the decision rendered by the [arger Bench the
conpl ai nt filed wi t hin a peri od of 15 days from t he dat e
service of the statutory notice has to be held to be premature
hence liable to be dism ssed. The | arger Bench has al so held that
the conpl ainant in such cases can file a fresh conpl aint and seek
condonation of delay under the proviso to Section 142(b) of the
Act . In the case at hand, the larger Bench has, in fact, condoned
the delay if a fresh conplaint is indeed filed within a period of

one nonth fromthe date of the disnissal of the earlier conplaint.
4

In the circunstances, therefore, and in the light of the view
taken by the larger Bench, we have no hesitation in setting aside
the order passed by the H gh Court and holding the conplaint filed
by the respondent/conpl ai nant to be premature. The said conpl ai nt
shal | accordingly st and di smi ssed. Even o) we permt t he
respondent/conplainant to file a fresh conplaint within a period
of one nonth from today. If a fresh conplaint is indeed filed
within the tine allowed the nmagi strate concerned shall entertain
and deal with the sane as if it had been filed within the time
stipul ated and decide the matter on merits and in accordance with
| aw
The appeal s are accordingly di sposed of with t he above

directions.

.......................... J.
(T.S. THAKUR)
.......................... J.
( ADARSH KUMVAR GOEL)
.......................... J.

(R BANUMATHI )

of
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Crimnal Appeal No(s). 605/2012

YOGENDRA PRATAP SI NGH Appel I ant (s)
VERSUS

SAVI TRI PANDEY & ANR Respondent (s)

W TH

Crl.A No. 1925/2014
(Wth appln.(s) for stay and Ofice Report)
Crl.A No. 1924/2014
(Wth Ofice Report)

Date : 16/10/ 2014 These appeals were called on for hearing today.

CORAM :
HON BLE MR. JUSTICE T.S. THAKUR
HON BLE MR. JUSTI CE ADARSH KUVAR GOEL
HON BLE MRS. JUSTI CE R BANUVATHI
For Appell ant(s) Shaki | Ahned Syed, Adv.
Parvez Dabas, Adv.
Uzm Janeel Husain, Adv.
M |l an Laskar, Adv.

Ugra Shankar Prasad, Adv.

Jayanth Muth Raj, Adv.
s. Mal avika J. Adv.
Sureshan P., Adv.

For Respondent (s) J.N. Dubey, Sr. Adv.
Anur ag Dubey, Adv.
Anu Sawhney, Adv.
Meenesh Dubey, Adv.
S. R Setia, Adv.

Subhasi sh Bhowni ck, Adv.

Nitin S. Tanbwekar, Adv.
K. Raj eev, Adv.
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UPON hearing the counsel the Court made the follow ng
ORDER

Crimnal Appeal No. 605 of 2012
We, accordingly, disnmiss this appeal but permt the
conpl ai nant / appel | ant herein to file a fresh conplaint on the
basis of the notice already issued by himwi thin a period of
30 days from t oday. In case a fresh conplaint is indeed filed

within 30 days fromtoday, the same shall be treated to have



been filed wi t hin t he time sti pul at ed and di sposed
accordi ngly. No costs.
Crimnal Appeal Nos. 1925 and 1924 of 2014

The appeal s are accordingly disposed of with the above

directions.

(R NATARAJAN) ( VEENA KHERA)
Court Master Court Master
(Signed order is placed on the file)

of



