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1. Cvil Appeal 6478 of 2009 is directed against the judgnent and ord
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dat ed 26.06. 2009 passed by the Hi gh Court of QGujarat at Ahnedabad in
Special Civil Application No.18692 of 2005 to the extent it dismssed th
e

Signature Not Verified
chal l enge to the order passed by respondent no. 3 dated 20.07.2005 rejec

ting
Digitally signed by
Vi shal Anand

Dat e: 2015. 06.01
15: 04: 26 EAST
Reason:
the application of the appellants for extension of time under C ause 10
of New

Package Scherme of Incentives for Tourism Projects, 1995-2000. Sinmlar
2

chal | enge stands raised in other civil appeals against Orders rejecting their
applications for extension of tine. Since Civil Appeal No.6478 of 2009was

taken as the lead matter, facts relating thereto are dealt with in detail hereafter

2. On 20.12.1995 Governnment of Q@ujarat announced policy named " New
Package Schene of Incentives for Tourism Projects, 1995-2000" (hereafter
referred to as the Schene) with a view to make available all fiscal and non

fiscal incentives, reliefs and concessions enjoyed by industries to ‘Tourismi



whi ch was accorded the status of an industry, in order to give a boost to

touri smsector by attracting higher investnent in the areas with tourism
potential and to generate enpl oynent opportunities. Under O ause 2, the

Schene cane into operation on 1.8.1995 and was to remain in force for a

period of five years upto 31.07.2000. Under Clause 3, to be eligible, a new
tourismunit ought to be registered after 1.8.1995. Cause 4.7 dealt with

ef fective steps which such unit was expected to undertake. Under O ause 5,

after taking initial effective steps a tourismunit could apply to the Director of
Tourismfor registration. Al projects had to conformto the specifications and
requirenents spelt out in Appendi x B which Appendi x dealt with various
categories of tourismunits and Item 22 thereof pertained to Entertai nnent

Conpl exes including nmulti cinema theater conplexes or multiplexes. Cause 7

cat egori sed tourismunits in four categories, nanely, Prestigious Tourism

Units, Large Scale TourismUnits, Small Scale Tourism Units and Tiny
3

TourismUnits with nmininmumfixed capital investnent of Rs. 10 Crore, 90

| akhs, 10 | akhs and | ess than 10 | akhs respectively. Cause 8 dealt wth
incentives and stated that a tax holiday of 5-10 years would be available in
respect of exenptions from (i) Sales Tax (ii) Turnover Tax (iii) Electricity Duty
(iv) Luxury Tax and (v) Entertai nnent Tax, upto 100% of capital investnent.

In clause 8.1 it was stated that the quantum of incentives would not exceed
100% of eligible capital investnent and it further stated the period of eligibility
in respect of Prestigious TourismUnites, Large Scale TourismUnits, Small

Scale TourismUnits and Tiny Tourism Units to be 10 years, 8 years, 6 years

and 5 years respectively. Cause 9 dealt with conposition of sanctioning

aut hority whereunder State Level Conmittee was competent to issue eligibility
certificate in respect of Prestigious and Large Units while District Leve
Conmittee was to issue eligibility certificate for all Small Scale and Tiny
TourismUnits. The procedure for registration tourismunits for incentives was

detailed in d ause 10.

3. Clauses 4.7 and 10 of the Schene are quoted hereunder: -
"4.7 EFFECTI VE STEPS
The effective steps shall conprise

(a) initial effective steps which shall include:



i) Effective possession of land by an eligible unit free from al
encunbr ances.
4

ii) Registration in respect of conpany/Cooperative Society/ Trust
in respect of a partnership firm evidence of execution of
partnership deed and filling of requisite application with paynent
of necessary registration fees with the Registrar of Firns.

iii) Subm ssion of project report specifically nentioning the
category of tourismactivity (coverage) and the incentive that are
proposed to be availed of by the eligible unit with all rel evant
details.

iv) Copy of application duly acknow edged by all statutory and
executive authorities fromwhich perm ssion is required.

(b) final effective steps shall mean and incl ude:

i) Clearance, if any, from Central/State Governnent and ot her
authorities concerned for inplenenting the project.

ii) Tying up of the means of finance for the project to the
satisfaction of the incentive sanctioning authority.

iii) Acquisition of fixed assets at site to the extent of 10% of the
total fixed assets as envisaged for the project, and

iv) Evidence regarding expenditure on the project, including
advances and pre-operative expenses paid, aggregating to at |east
25 percent of the capital cost envisaged for the project.

10. PROCEDURE FCR REG STRATI ON OF TOURI SM

UNI TS FOR | NCENTI VES

Al tourismunits eligible for the Scheme will apply to the Director
of Tourismin a prescribed Form The Directors of Tourismwill
scrutinizes the application and will issue tenporary and

per manent registration adopting the foll ow ng procedure:

a) Director of Tourismshall give provisional registration in the
first instance upto 2 years to the eligible unit after scrutinizing the
application received by himunder the Schene.

b) If such a unit is not in a position to start commerci al operation
during the initial validity period the unit will have to apply with
the progress report to the State Level Committee which is
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aut horized to grant extension upto six nonths at a tine or a total
period of 2 years after examning the difficulties experienced by
the individual unit in inplenenting the project and also record the
reasons thereof in witing.

c) The units which are unable to go into operation after it has
been gi ven extension under para (b) above will have to apply to
Governnent the reasons for the delay. Such application will have

to be forwarded by the director of tourism who will carry out

physi cal inspection of projects and report to governnent for
decision. If the director of tourismis satisfied that the steps to
i npl ement the project are adequate he shall informthe

Gover nment about the sane.

d) The State Governnent on exani nation of details nade

avail abl e by the director of tourismmy decide to extend or reject
the registration depending upon the nmerit of each case. The

deci sion of Government in this regard will be final and binding on
the party.



4.

Section 29 of the Gujarat Entertai nnent Tax Act, 1977 (Act 16 of 1977), issued

e) The unit will becone eligible to apply for provisional or
tenporary registration only after taking initial effective steps as
stipulated in para 4(7)(a).

f) The eligible unit will be registered permanently only after the

conmencenent of conmercial operation and conpl etion of the
project."

The State Government, in exercise of powers conferred upon it under

Notification dated 14.02.1997 whi ch was published in the Governnent Gazette

of even date. The relevant part of the Notification was as under

"VWhereas the Governnent of Qujarat has introduced a New

Package Schene of incentives for Tourism Projects 1995-2000,

under the "New Package Schene for incentives for Tourism

Proj ects 1995-2000, under the "New Tourism Policy, 1995" vide

Government Resol ution, Infornmation, Broadcasting and Tourism
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Department No. NTP-1095-1983-C, dated the 20th Decenber, 1995
(hereinafter referred to as "the aid resolution"):

And whereas the Government of Gujarat considers it
necessary so to do in the public interest:

Now, therefore, the exercise of powers conferred by
sub-sec. (1) of Section 29 of the Qujarat Entertai nnent Tax Act,
1977 (@uj. 16 of 1977), (hereinafter refrred to as "the said Act")
and in supersession of Government Notification, |nfornation,

Br oadcasting and Tourism Departnent No. (GHT.91.45)

M\R- 1391- 285- E, dated the 24th Decenber, 1991 the

Governnment of Cujarat hereby exenpt wholly the tax on the

entertai nnent which fulfils the criteria |l aid down in Appendi x-B

of the said resolution (hereinafter referred to as the eligible
entertai nnent) during the eligible period or upto the period of
expiry of the limts of incentives, whichever is earlier, to the

ext ent referred to in par a 8.1 of t he
resol Uution. .. ... ...

Par agraph 17 of the Notification stated that the exenption under said

Notification would be subject to all terns and conditions referred to in

Gover nment Resol ution dated 20.12.1995 in the Schenme and further conditions

stipulated in the Notification

5.

The appel |l ants being desirous of setting up a multiplex and avail the

i ncentives under the Schene took effective steps as stated in the Schene and

the Notification dated 14.02.1997 and applied for Tenporary Regi stration

Certification (TRC for short).

authorities and TRC was granted on 17.09. 1999 and the sane was sent to the

appel l ants under covering letter dated 04.11.1999. In pursuance thereof the

Sai d application was exani ned by the concerned
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appel l ants started constructing the multiplex in accordance with the Schene.

6. On 28. 06. 2000 Government Resol ution No. NTP/ 1098- 3219/ C was
i ssued by the State Government seeking to clarify incidental/ancillary aspects
as regards treatnment of certain cases covered under the Schene. C ause A of
the Resolution stated that an application for TRCs under the existing policy
woul d be accepted till 31.07.2000 and TRCs woul d be issued provided initial
effective steps were taken on or before 31.07.2000. O ause B of the said
Resol uti on was as under
"B. ADHOC/ FI NAL ELI G BI LI TY ERTI FI CATE
(1) Al the units to whom TRC has al ready been issued under
the guidelines of Tourism Policy 1995-2000, shall apply for
the Eligibility certificate within 180 days fromthe date of
conmencenent of conmercial activities.
(2) Al'l the units to whom TRC has been issued & have not
comenced commercial activities on or before 31.07.2000

shal | be considered as pipelines case.

(3) The units falling under the pipeline cases shall conplete the
respective project within the tinme-limt given bel ow

a) Ti ny Project 1 year w.e.f. 31/7/2000
b) Smal | Proj ect 1 year w.e.f. 31/7/2000
c) Prestigious Project2 year we.f. 31.7.2000
d) Large project 2 year w.e.f. 31.7.2000

No further extension or relaxation shall be available to
pi pel i ne cases.

(4) The unit falling under the pipeline cases who fails to
compl ete the project as stipul ated above shall not be
eligible for any incentive Adhoc or Final as per tourism
Policy 1995-2000.
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(5) No i nvestnent nmade after operative period or Schene, i.e.
31.7.2000 shall be considered as eligible investnent.
However, in case of projects not conpleted and
conmi ssioned up to 31.7.2000 the investnent nade during
ext ended period nmentioned above shall be considered while
conmputing eligible investnent.

(6) The validity period of the TRC i ssued under the existing
policy 1995-2000 shall be two years fromdate of issue or
expiry of operative period or policy, i.e. 31.7.2000
whi chever is earlier.

(7) The pipeline cases, once rejected shall not be eligible to
apply again for incentives under the Tourism Policy
1995- 2000. "

The Schene was extended upto 30.09.2000 and later upto 30.11.2000

vi de Resol utions dated 31.07.2000 and 30.09. 2000 respectively issued by the



St ate Governnent.

7. On 26.01. 2001 a nmssive earthquake took place in the State resulting in
col | apse of nunber of buildings and structures. This caused suspension of the
process of issuing devel opnment perm ssions, for the purposes of maintaining
structural safety standards in Devel opnent Control Regul ations under the

provi sions of the Cujarat Town Pl anning and Urban Devel opnent Act, 1976

On 27.03.2001 it was directed by the State Government that all devel opnent

per m ssions nust adhere to structural safety norns as stated in annexure to said
order dated 27.03.2001 and that even with respect to the existing devel opnent

per m ssions, necessary certification regarding structural stability and
9

strengt heni ng ought to be issued by Structural Engineers having requisite
qualifications. The appellants submitted building plans along with the requisite
structural stability certificate. The approval was accorded by the Minicipa
Corporation in Cctober 2001 and the appellants resuned constructi on work.

Since nore than a year was | ost because of subsequent changes in building

norms, the appellants applied on 11.12.2001 for grant of extension for

conmpl eting the project pointing out the aforesaid difficulties. It was stated that
as on the date, the appellants had incurred expenditure to the tune of Rs.91.25

| akhs for which a certificate of the Chartered Accountant was encl osed.

Phot ogr aphs of the conpleted civil works were al so encl osed.

8. Around 26.02.2002 | arge scal e conmunal riots took place in the State

and Naroda (where the project of the appellant is |ocated) was one of the worst
affected areas. Normal civil life was disrupted for a considerable tine, the

| abour force had left the site and accordingly, as per the appellants, no
construction could take place for nore than four nonths. On 04.04.2002 inits
12th neeting, State Level Committee considered the application dated

11.12. 2001 preferred by the appellants. It clarified that the date of TRC in case
of the appellants shall be 4.11.1999. Keeping in view the delay in continuation
of operation due to earthquake and so al so the progress nade by the appellants,
the Conmittee granted extension in validity period of TRC by six nonths

whi ch deci si on was communi cated on 15. 04.2002. The appellant wote on
10

24.02. 2002 stating that though the extension was granted by the State Leve

Conmittee, the appellants could effectively get only 17 days out of the



ext ensi on of six nonths. The appellants informed that the civil work was

complete and the electrification and air-conditioning work was in progress. It
was further stated that as on that date Rs.1.11 crores were spent on various
items of capital work, as supported by certificate fromthe Chartered

Accountant and prayed for further extension of four nonths. By subsequent

letter dated 19.08.2002 it was stated that the civil work and the electrification
was conpl ete and the ducting and air-conditioning work was on the verge of

conpl etion. The status of investnent as on that date was said to be nore than

Rs. 3.21 crores, as supported by the certificate fromthe Chartered Accountant.
The appell ants then requested for extension of six months instead of four

nmont hs as was prayed earlier vide request dated 29.04.2002.

9. The State Level Conmittee in its 13th neeting held on 21.09. 2002

di scussed the provisions of extension in validity period of TRCs as per the
policy. It felt that the inplenentation of various projects was affected on
account of the earthquake and subsequent finalisation of Devel opnent Contr ol

Rul es and Regul ations for the earthquake resistant building structures. As
regards the application of the appellants, the Conmittee found that the delay in
comrenci ng the operation due to earthquake and in conpleting the operation

due to riots was justifiable and that the physical progress of the project was
11

satisfactory. However, it took the view that extending the validity period
woul d result in extension beyond 31.07.2002 and as such the matter was
required to be deferred till the Governnent took a decision on nodification of

GR dated 28. 06. 2000.

10. The appellants vide letter dated 30.10.2002 reiterated their request for
ext ensi on which was repeated by letters dated 13.12.2002 and 22.04.2003. On

20. 06. 2003 t he Conmi ssioner of Tourisminformed that a proposal for

anendment of CGR dated 28.06.2000 was sent and the matter was being

considered at the governnental level. It was stated that the eligibility as per
TRC issued to the appellants was in force and that their project was stil
eligible. The appell ants comrenced commerci al operations on 11.07.2003 and

applied for grant of appropriate eligibility certificate on 04.11.2003.

11. In June 2004 Multiplex Association of CGujarat filed Special Civi



Application No.5574 of 2004 on behalf of its nenbers in the H gh Court

seeking appropriate directions for grant of eligibility certificate to its menbers.
The Hi gh Court by its order dated 22.06.2004 directed the State Governnent to

deci de the applications/representations for extension of tinme. Thereafter, on
22.07.2004 the Conmi ssioner of Tourismissued a show cause notice calling

upon the appellants why their application dated 04.11.2003 for grant of

eligibility certificate should not be rejected. Rel ying on the GR dated

28.06. 2000, it was stated that the project was not conpleted by 31.07.2002 and
12

as such the appellants did not qualify for the benefit of the Schene dated
20. 12. 1995. The show cause notice was replied by the appellants. On
20.07. 2005 the application for grant of eligibility certificate was rejected
stating the foll owi ng reasons:

"1. Sufficient tine extension has already been given for starting
comrercial activities of the project.

2. Further extension of tinme limt would | ead to undue burden
on the State's Exchequer

3. Multiplicity of multiplexes beyond the requirenment in the
State."
12. The aforesaid order dated 20.07.2005 was chal | enged by the
appel lants by filing Special Civil Application No.18692 of 2005 in the High
Court seeking declaration that period for starting commercial operation as
envi saged in the Schenme stood extended upto 11.07.2003 and that the
appel lants were entitled to be issued eligibility certificate and to all incentives
under the Schene. The High Court while rejecting the subm ssions observed
that the operative period of the Schene cane to an end on 30.11. 2000 by
which tine the appellants had not commenced commercial operation and that
the appellants were not entitled to any benefits or incentives under the Schene.
It found that the time for conpleting the project and commenci ng the
comrer ci al operation would stand extended as a result of Governnent
Resol uti on dated 28. 06.2000 only upto 31.07.2002 and upto 30.11.2002 in

vi ew of CGover nment Resol utions dated 31.07.2000 and 30.09. 2000, that there
13

could be no further extension of tine Iimt and that since the comerci al
operations had not commenced even within such extended tine period, the
claimof the appellants was rightly rejected. It observed that in the facts and

circunst ances of the case there could be no application of the principles of



Promi sory Estoppel. The present appeal by Special Leave seeks to chall enge

the view so taken by the High Court. During the pendency of the matter this
Court had directed the appellants and simlarly situated nmultiplex theatre
owners to keep paying the current taxes and to deposit the outstanding dues as
on 31.07.2009 in six equal quarterly installments with interest @9 per cent on

reduci ng bal ance.

13. Appearing for the appellants, M. Rakesh Dwi vedi, |earned Senior
Advocate subnitted that the incentives provided in Causes 8 and 8.1, and the
procedure prescribed for registration in Clause 10 formed the core of promni se

and representation on part of the State Governnent based on which eligible

units including that of the appellants had altered their position and nade huge
investments in Large Scale TourismUnits. He submitted that such units could

not now be told that the non fiscal benefits of extension of validity period
woul d not be granted to them despite they have been fulfilled the conditions of
satisfactory progress. It was further subnitted that O ause 10(b) and nore
particularly the expressions "in the first instance"” and "initial validity period"

in said Clause 10 (b) prom sed an over all validity period of four years; the
14

initial validity period being two years granted straight away under TRC while

t he subsequent period of two years could be granted dependi ng upon the

progress report and difficulties experienced. He submtted that the notification
dated 14.2.1997 was issued under Section 29 of Act 16 of 1977 incorporating

the terms and conditions of the Schene dated 20.12.1995 and as such d ause

10 of the Schene had acquired a statutory status. In his subnission, G R dated
28.06. 2000 was a nere resolution not being translated into simlar notification
under Section 29, and therefore said CR dated 28.06.2000 coul d not detract or
derogate fromstatutory notification dated 14.2.1997. On nerits, it was
submitted that the reasons in the letter of rejection dated 20.07.2005 were
incorrect and irrelevant. He stated that out of 108 TRCs issued under the
Schene, only in 22 or 23 cases the projects were conpleted and conmmrerci a
operations had started. Evidently, the State Governnent nust have consi dered
that the burden with respect to 108 TRCs could confortably be borne, keeping

in mnd the advantages flowing from establishnment of the projects. Further

three projects had shut down after they becane operational. In the



ci rcunst ances, the reasons regardi ng undue burden on the Exchequer and

requirenent of Miultiplexes in the State as stated, were absurd and basel ess.

14. M. Pritesh Kapur | earned Advocate appearing for the State submitted
that the Scheme was to remain in force up to 31.07.2000 which period was

further extended up to 30.11.2000 and that the Schene including dause 10 in
15

its entirety ceased to be operative thereafter. In the submi ssion of the |earned
counsel, the right to seek an extension of the validity period beyond the cut off
date would survive only if such right was an accrued right, which was not so in
the present case. He further subnitted that GR dated 28.06. 2000, rather than
detracting fromthe Scheme granted further extension to such units and as such
cases for extension after the period of operation of the Schene had conme to an
end nust and ought to be governed by G R dated 28.06.2000 al one and t hat

since said GR did not contenplate any extension, the State Level Conmittee

was right in not exercising any powers for grant of extension. The Governnent

was also right in his submission, in taking a policy decision in not granting any

further extensions.

15. M. Rakesh Dwivedi |earned Senior Advocate in rejoinder subnitted that

i ncentives under C ause 8 which span beyond 5 years and up to 10 years, were
designed to survive even after expiry of the Schenme. He further subnitted that
in a case where TRC was granted towards the end of the operative period of the
Schene, the final effective steps would necessarily have to be taken after the
expiry of the Schene and thus the Schene itself contenplated that the actions
under various clauses would continue to be undertaken even after the expiry of
the Schene. In his subm ssion the concept of "accrued right" is to be seen in
the context of Section 6 of the General Causes Act which may not strictly

apply in the present case. It was submitted that in any case positive acts in the
16

form of huge investnents for setting up the projects having been undertaken
during the initial validity period of the Scheme, the entitlenent to claimbenefit
of consideration of case for extension under the Schene was an "accrued

right".

16. Readi ng of the Scheme shows that to be eligible for the incentives under

the Schene, a new project ought to have obtained registration after 1.8.1995



and taken initial effective steps under O ause 4.7(a) which inter alia included
ef fecti ve possession of land free fromall encunbrances and subm ssi on of
Project Report. It is only thereafter that an intending unit could apply and be
gi ven provisional registration under Cause 10(a). Said cl ause indicates that

such provisional registration "in the first instance” would be up to two years. If
the unit was not in a position to start comercial operation during this initia
validity period of two years, it would be entitled to apply with progress report
to the State Level Conmttee for extension, which could be granted up to six
months at a time or a total period of two years after exanining the difficulties
experienced in inplenmenting the project. This first level of extensions for a
total period of two years could be granted by the State Level Committee and

even if a unit was unable to go into operation after availing such extensions, it
could still apply to the Governnment for further extension. C auses 8 and 8.1

dealt with incentives and period of eligibility which would go up to ten years

after a unit was found to be fully eligible. These clauses clearly show that such
17

stages or eventualities would survive even after the expiry of period of the
operation of the Schene. The reading of the Schene further shows that no

fresh application and TRCs could be granted after the period of operation but
those who had crossed the threshold and were given TRC, could have the ful
benefit of the stages contenplated in Section 10. In our considered view, it
woul d be incorrect to say that all the clauses including Cause 10 woul d cease
to operate after the period of operation had cone to an end. It being the clear
intent that such stages and eventualities ought to survive even after the expiry

of the Schenme, we reject the subm ssion advanced on behal f of the State.

17. Clause 7 of the Schene classifies projects in different categories and for
a Large Scale TourismUnit, with which we are presently concerned, fixed

capital investnent was required to be nore than Rs.90 | akhs. The Schene
definitely prom sed an initial period for conmpletion of the project under O ause
10 (a) as two years after the initial effective steps were under taken by the
concerned unit. Cause 10 (b) further prom sed an extension for two years
subject to State Level Conmittee being satisfied that an individual unit had
experienced difficulties in inplenenting the project. A unit was therefore

promi sed the availability of an opportunity, depending upon the individual fact

situation, to pray for extension up to two years. Cause 10(C) further entitled



such unit to approach the State Govt. even after the aforesaid aggregate period

of four years for further extension. In our view, C ause 10 was one of the core
18

features of the Schenme based on which eligible units were invited to nmake

capital investnent of nore than Rs. 90 Lakhs with a promi se of incentives

under O ause 8. Having given such pronise, based on which the appellants
incurred capital expenditure, the question now arises as regards applicability of

doctrine of Prom ssory Estoppel

18. The | aw on the subject of Prom ssory Estoppel was recapitul ated and
succinctly dealt with by this Court in State of Punjab Vs. Nestle India Ltd.1 It
found the foundation of the doctrine laid in the decision in Collector of

Bonbay Vs. Municipal Corporation of the Gty of Bonbay 2, the principle

built upon in Union of India Vs. Anglo Afghan Agencies 3 and the

superstructure of the doctrine, with its pre-conditions, strengths and linmtations
outlined in the decision in Mdtilal Padanpat Sugar MIIs Co. Ltd. Vs. State

of UP4. This Court then dealt with the discordant note in Jit RamVs. State of
Haryana5 and how that was firmy disapproved in Union of India Vs.

Godfrey Philips India Ltd.6 by a bench of three judges. W deemit

appropriate to quote paras 27, 28, 29, 34, 35 and 36 fromthe decision in State

of Punjab Vs. Nestle India Ltd. (Supra):-

2004(6) SCC 465
1952 SCR 43
1968(2) SCR 366
1979( 2) SCC 409
1981(1) SCC 11
1985(4) SCC 369

OO WN
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"27. However, the superstructure of the doctrine with its
preconditions, strengths and linitations has been outlined in
the decision of Mtilal Padanpat Sugar MIls Co. Ltd. v. State
of UP.3 Briefly stated: the case related to a representation
made by the State Governnent that the petitioners’ factory
woul d be exenpted from paynent of sales tax for a period of
three years fromthe date of commencenent of production

It was proved that the petitioners had, as a consequence of
the representation, set up the factory in the State. But the
State CGovernnent refused to honour its representation. It
clained sales tax for the period it had said that it would not.
When the petitioners went to court, the State Governnent

took the pleas:

(1) in the absence of notification under Section 4-A the



State CGovernnment could not be prevented from enforcing the
liability to sales tax inmposed on the petitioners under the
provi sions of the Sal es Tax Act;

(2) that the petitioners had waived their right to claim
exenption; and

(3) that there could be no prom ssory estoppel against the
State Governnent so as to inhibit it fromfornulating and
i mplementing its policies in public interest.

28. This Court rejected all the three pleas of the
Government. It reiterated the well-known preconditions for
the operation of the doctrine:

(1) a clear and unequi vocal pronise knowi ng and intending
that it would be acted upon by the proni see;

(2) such acting upon the pronise by the pronisee so that it
woul d be inequitable to allow the prom sor to go back on the
prom se.

29. As for its strengths it was said: that the doctrine was not

limted only to cases where there was some contractua

rel ati onship or other pre-existing legal relationship between

the parties. The principle woul d be applied even when the

promse is intended to create legal relations or affect a | ega

rel ati onship which would arise in future. The Gover nnent

was held to be equally susceptible to the operation of the

doctrine in whatever area or field the promise is made --

contractual, adnministrative or statutory. To put it in the words
20

of the Court:

"The | aw may, therefore, now be taken to be settled as a
result of this decision, that where the Governnent nakes a
prom se knowing or intending that it would be acted on by

the prom see and, in fact, the prom see, acting in reliance on
it, alters his position, the Governnent would be held bound

by the pronise and the prom se woul d be enforceabl e agai nst
the Governnent at the instance of the pronisee,
notw t hstanding that there is no consideration for the

promi se and the promise is not recorded in the formof a
formal contract as required by Article 299 of the Constitution
(SCC p. 442, para 24)

* * *

[Elquity will, in a given case where justice and fairness
demand, prevent a person frominsisting on strict |ega
rights, even where they arise, not under any contract, but on
his own title deeds or under statute. (SCC p. 425, para 8)

* * *

What ever be the nature of the function which the

CGovernnent is discharging, the Government is subject to the
rul e of promi ssory estoppel and if the essential ingredients of
this rule are satisfied, the Governnent can be conpelled to
carry out the pronise nade by it." (SCC p. 453, para 33)

34. The discordant note struck by Jit Ram caseb5 was firmy

di sapproved by a Bench of three Judges in Union of India v.
Godfrey Philips India Ltd.6 It was affirmed that: (SCC p. 387
para 12)

"12. There can therefore be no doubt that the doctrine of
promi ssory estoppel is applicable against the Government in
the exercise of its governmental, public or executive
functions and the doctrine of executive necessity or freedom
of future executive action cannot be invoked to defeat the



applicability of the doctrine of prom ssory estoppel."”

35. It was held that irrespective of the nature of power

wi el ded the Governnent is bound to wield that power
provided it possessed such power and has pronised to do so
knowi ng and intending that the proni see would act on such
promi se and the proni see has done so: (SCC p. 389, para
14)

"W think that the Central Governnent had power under
Rule 8 sub-rule (1) of the Rules to issue a notification
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excl uding the cost of corrugated fibreboard containers from
the value of the cigarettes and thereby exenpting the
cigarettes fromthat part of the excise duty which would be
attributable to the cost of corrugated fibreboard contai ners.
So also the Central Board of Excise and Custons had power
under Rule 8 sub-rule (2) to nmake a special order in the case
of each of the respondents granting the same exenption
because it could legitimtely be said that, having regard to
the representation nade by the Cigarette Manufacturers

Associ ation, there were circunstances of an exceptiona
nature which required the exercise of the power under
sub-rule (2) of Rule 8. The Central Governnment and the
Central Board of Excise and Custons were therefore clearly
bound by prom ssory estoppel to exclude the cost of
corrugated fibreboard containers fromthe value of the goods
for the purpose of assessnent of excise duty for the period
24-5-1976 to 2-11-1982."

36. The limtations to the doctrine delineated in Mtilal
Padanpat Sugar M11|s3 however, were also reaffirmed when it
was said: (SCC pp. 387-88, para 13)

"[T] hat there can be no promi ssory estoppel against the

| egislature in the exercise of its legislative functions nor can
the Government or public authority be debarred by

prom ssory estoppel fromenforcing a statutory prohibition. It
is equally true that prom ssory estoppel cannot be used to
conpel the Governnent or a public authority to carry out a
representation or pronise which is contrary to |law or which
was outside the authority or power of the officer of the
Government or of the public authority to nake. W may al so
poi nt out that the doctrine of prom ssory estoppel being an
equi tabl e doctrine, it nmust yield when the equity so requires;
if it can be shown by the Governnent or public authority that
having regard to the facts as they have transpired, it would
be inequitable to hold the Governnent or public authority to
the promise or representation made by it, the Court would

not raise an equity in favour of the person to whomthe

prom se or representation is made and enforce the prom se

or representation agai nst the Governnment or public

authority."”

19. Conming to the facts of the present case, we find that the Schene

definitely prom sed incentives in the formof Tax holiday of 5-10 years in
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respect of exenptions from Sal es Tax, Turnover Tax, Electricity Duty, Luxury
Tax and Entertai nment Tax upto 100 per cent of capital investnment if a new
unit was registered after 1.8.1995 and appropriate investnent in fixed capita
assets was made. It also pronmised an initial period of two years for going

operational in the first instance, extendable by further period of two years



subject to satisfactory progress to be found by the State Level Conmittee.

Even thereafter, the Unit could still approach the State Governnent for further
extension. This was part of the core of the Schene, which invited investnent in
tourismunits prom sing tax holiday as stated above. Based on such
representation, various units including that of the appellants having cone
forward and altered their position, the State Government would certainly be
bound by the principles of Prom ssory Estoppel. The State CGovernnent was

t hus estopped from goi ng back on the pronm se so nade in the Schene and

could not have curtailed the period and the opportunity specifically nade

avail abl e within which the project could be conpleted so as to avail the

benefits under the Schene.

W find nothing in the present case on the basis of which there could
possi bly be roomto say that it would be inequitable to hold the State
Governnent to its promi se. Qut of 108 TRCs issued under the Schene, the
burden that the Government was well aware and thought that it could

confortably bear, only 19 or 20 units have been established and are functi onal
23

In any case, the inpact of incentives so offered under the Schene and the
consequenti al burden nust have been wei ghed carefully when such prom se

was made and the Schene was fornmed. W may respectfully refer to the

foll owi ng observations of this Court in S.V.A Steel Re- Rolling MIls Ltd. and

others v. State of Kerala and others7 to which one of us (Anil R Dave, J.) was

a party:
"30. Before laying down any policy which would give benefits
to its subjects, the State nust think about pros and cons of
the policy and its capacity to give the benefits. Wthout
proper appreciation of all the relevant factors, the State
shoul d not give any assurance, not only because that woul d
be in violation of the principles of promi ssory estoppel but it
woul d be unfair and immoral on the part of the State not to
act as per its pronise."”
20. Furthernmore, the Scheme as framed on 20.12.1995 formed the basis of a

statutory notification under Section 29 of Act 16 of 1977 and as such the core

components of the Schene had acquired a statutory status. By virtue of said

Section 29, the notification dated 14.2.1997 was required to be laid for not |ess

than 30 days before the State Legislature. If the State Governnent was

desirous of amending, varying or rescinding said notification dated 14.2.1997



the subsequent G R dated 28.06. 2000 ought to have been translated in a

statutory notification under Section 29 of the Act 16 of 1977. In the absence of

such steps having been undertaken, G R dated 28.06.2000 could not in any
way detract fromor dilute the effect of the Schene which had acquired
statutory status.
7 (2014) 4 SCC 186
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21. We therefore hold that the appellants were entitled to have full benefit
and advant age of Clause 10 of the Scheme and the curtail nent of the period

and opportunity avail abl e under said O ause 10 of the Schene by subsequent

G R dated 28.06.2000 was bad and i neffective.

22. The record indicates that the progress of the project of the appellants
was greatly hanpered as a result of major earth quake in the State on

26.01. 2001 and |l arge scale communal riots in the State in February 2002. The
State Level Conmmittee was satisfied that the commencenent and continuation

of the project was so affected as a result of these major difficulties and had
granted initial extension of six nonths but the appellants had benefit of only
few days out of such extension. The subsequent request for further extension
whi ch was backed with relevant certificate fromthe Chartered Accountant
certainly persuaded the State Level Conmittee to find that the facts justified
grant of further extension but it felt it had | ost the power to grant such

ext ensi on because of G R dated 28.06.2000. In the light of the view that we
have taken, the State Level Committee was still conpetent to consider the

request for grant of extension.

23. In the circunmstances, we allow the appeal and set aside the decision of
the Hgh Court in so far as it held that the operative period of the Schene cane

to an end on 30.11. 2000 and that there could be no further extension of tine
25

limt. Since the appellants have al ready commenced commercial operations, it
now needs to be assessed by the State Level Conmittee whether in the facts of
the case the appellants could justifiably have cl ai med extensi on under Cl ause
10 of the Schene. We direct the State Level Committee to make such

assessnent in accordance with Cause 10, in three nonths of the receipt of this

deci sion. Needless to say, if such assessnment is found in favour of the



appel lants, they shall be entitled to the incentives and benefits under the

Schene.

24. Al'l the connected matters raise identical issues and challenge rejection of
their applications for extension of time. In each case the Order passed by the
concerned authority is sinmlarly worded and passed on 20.07.2005, i.e. the

same date. These connected appeals are also allowed with sinilar direction.

25. The appeals stand allowed in terns as stated above. No order as to

costs.

............................. J.
(Uday Unesh Lalit)
New Del hi ,
May 13, 2015
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