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JUDGVENT:
JUDGVENT

ARI JI T PASAYAT, J.
Leave granted.

Chal l enge in these appeals is to the judgnent rendered by a Division Bench
of the Calcutta H gh Court setting aside the order passed by a |earned

Si ngl e Judge and directing the parties to place their respective stands

bef ore the Execution court as regards the claimnmade by respondent No. 1 in
respect of the properties where it clained to be the tenant.

Background facts in a nutshell are as foll ows:

Appellant filed a suit in the court of IV Additional Chief Judge, Cty
Cvil Court, Hyderabad for recovery of Rs. 20,91, 319 from respondent

No. 2 a proprietary concern represented by its proprietor Dr. Ashok Kunar
GQupta under Order 37 Rules 1 and 2 of the Code of Civil Procedure, 1908 (in
short the ‘CPC ) inter alia with'the follow ng prayers:

(a) a decree for Rs. 20,91, 319;

(b) and future interest at the agreed rate of 36% p.a. on the said anpunt
fromthe date of the suit till the date of payment.

The claimof the plaintiff-appellant, according to it, -arose on account of
non paynent of the aforesaid sumwhich was covered by a demand promni ssory
not e dated 20.3.1995 executed by aforesaid Dr. Ashok Kumar Gupta in favour
of the plaintiff and thereby acknow edgi ng the liability against the val ue
recei ved. The said demand promni ssory note indicated the aggregate amount of
quarterly instal ments agreed to be paid by Dr. Ashok Kumar Gupta. Post

dat ed cheques were issued by himin respect of quarterly instal ments which
wer e di shonoured. Though sunmmons were served, he did not enter appearance
and also did not file any application for |eave to defend the suit. The IV
Addi tional chief Judge, City Cvil Court, Hyderabad passed a judgnment and
decree in ternms of the prayers as noted above. Cost of the suit was
assessed at Rs. 45,491. The appellant-plaintiff noved for execution of the
decree which was transmitted to the Calcutta H gh Court being Execution
Case No. 15/1998. Dr. Ashok Kumar Gupta entered appearance in the said
execution petition. On 11.1.1999 a | earned Single Judge of the H gh Court
passed an order of injunction restraining said Dr. CGupta from alienating,
dealing with or disposing of any of the properties contained in Schedul e A
B and C of tabular statement filed along with Execution Petition. An
opportunity was given to the parties to-file affidavits. On 22.1.1999, Dr.
Gupta filed a petition purportedly under Order 9 Rule 13 CPC before the
trial Court to set aside the ex-parte decree and order dated 21.8.1996. It
was clainmed in the petition that Calcutta Medical Centre was a proprietary
concern and Dr. CGupta was the proprietor and that he had no know edge of
the suit proceedings. The application was rejected by order dated 21.3.2000
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on the ground that perusal of records reveal ed that suit summons were
received and notice of attachment was al so received. It was noted that the
noti ce of attachment was personally served on Dr. Gupta.

Chal l enging the said order, a Gvil Revision Petition No. 3041 of 2000 was
filed before the Andhra Pradesh Hi gh Court which was di sposed of on
29.9.2000. Dr. Gupta was directed to deposit half of the decretal anount
and costs within 8 weeks. Application was filed for extension of tine to
deposit the ampunt. However, no deposit was made. On 4.3.2003, fresh
tabul ar statenent along with supporting affidavits was filed by the

appel lant with the | eave of the Court and copies were served on respondent
No. 2-Dr. CGupta. In the tabular statement certain flats were shown as

i movabl e properties to be brought to sale for satisfaction of the decree.
By order dated 5.3.2003, a learned Single Judge directed attachnment of the
properties nmentioned incolum 10 of the tabular statenent filed with the
affidavit dated 4.3.2003 with |eave of the Court. It was however indicated
in the order that if thejudgnment debtor pays the decretal anpunt to the
receiver within four weeks fromthe date of order the receiver would not
take any further steps in respect of the properties. Stand of the appellant
is that pursuant to the said orders synbolic possession was taken by the
receiver on 26:3.2003. G A No. 3156 of 2003 was filed by respondent No. 1
stating therein that it is a public linted conpany incorporated in 1995
with an authorized share capital of rupees two crores. The conpany has
taken over the business of Calcutta Medical Centre which was the
proprietary concern of 'Dr. Gupta. The conpany is a tenant under Ms. Prema
Gupta, nother of Dr. Gupta. Since the receiver was appointed wi thout notice
to the Conpany, the substantial rights and interest over the properties as
tenants were being affected. The appellant filed affidavits in opposition
to the intervention application highlighting several aspects. It was
clearly stated that there was no-tenancy as clainmed and in any event Sm
Prema Gupta had at no point of tinme come to Court claimng that she was the
| andl ady in respect of the properties which were clained to be rented out
to the conpany. Learned Single Judge by order dated 5.8.2003 held that the
order appointing the receiver is one of the nodes of the execution of
decree under Oder 21 Rule 58 CPC. The respondent No. 1 was not the owner
of the flats and the owner of the flats had not conme forward with any claim
or objection to attachnent of the property. The respondent No. 1,
therefore, cannot have any independent right in respect of the properties.
The Hi gh Court, therefore, disnissed the application being G A No.

1674/ 2003. 1t accepted the request of the appellant herein for police
assistance to the receiver for obtaining vacant possession:

Agai nst the said order, two appeals were filed beforethe Calcutta High
Court and as noted above, the Hi gh Court set aside the order of |earned
Single Judge. It was of the view that on the basis of affidavits-it was not
possible to say that transfer if any nmade by Dr. Gupta to the conpany is a
fraudul ent transfer and the matter has assumed the proportion of a ful

bl own suit. Accordingly, it inter alia gave the follow ng directions:

‘““1n these circunstances, it is not possible only on affidavits to
say that the transfer, if any, nmade by Ashok to the conpany is of a
fraudul ent transfer which is voidable under Section 53 of the
Transfer of Property Act and thereafter, the flats can be sold here
and now even if these seemto be in the ostensible occupation
possessi on or tenancy of the incorporated conpany.

Qur order and observations are nmade w thout prejudice. The natter
has assuned the proportions of a full blown suit although a suit
there shall not be put a trial on evidence in the execution Court
itself on the basis of the 1976 amendnents of the Code.’

In support of the appeals, |earned counsel for the appellant subnmitted that
a new di nensi on has been given by the Division Bench. Admittedly,
respondent No. 1 does not claimany right of ownership over the attached
properties. No clainms of the nature set forth by the respondent No. 1 can
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be examned in terns of Section 47 or Order 21 Rule 58 CPC. By the inpugned
judgrment, the High Court has enlarged the scope of the execution
proceedi ngs and has treated it as a full blown suit w thout even recording
any reason as to how the respondent No. 1 has any adjudicable interest in
the proceedi ngs. The question of tenancy cannot be deci ded by the execution
Court.

In response, |earned counsel for respondent No. 1 subnitted that what they
were interested is not determination of any ownership rights. The conpany
only clained to be a tenant. Even if it is held that they were trespassers,
they cannot be evicted except with due process of |aw

The High Court’s order is clearly unsustainable on nore grounds that one.
Respondent No. 1 clained its tenancy from Ms. Prema Gupta. Her application
to be inpleaded as a party in the present proceedings was rejected. At no
poi nt of time she had pressed a claimof being the owner of the property.

It is to be noted that the appellant has not accepted that the respondent
No. 1 was a tenant in respect of the attached properties. In any event, the
guesti on of tenancy cannot be decided by the Execution Court.

The Executing Court cannot go beyond the decree. It is the settled position
in law which flows formSection 38 of CPC, except when the decree is a
nullity or is without jurisdiction. The crucial expression in Section 47 is
““Al'l questions arising between the parties to the suit’’ ‘‘or their
representatives’’. Order 21 Rule 54 deals with attachnment of immovabl e
property, while Rule 58 deals with adjudication of clains to, or objections
to attachment of property. Case of respondent No. 1 is not covered by
Section 47 or Order 21 Rule 54 or Rule 58. The H gh Court m sconceived the
nature of claimset up by respondent No. 1. Learned Single Judge rightly
noted that respondent . No. was not having independent right to the
properties. It found that the right clainmed was as assignee under the

j udgrment debtor. The agreenent, if any, in that regard was not produced
before the Court and, therefore, |earned Single Judge drew adverse

i nference. Before the Division Bench, the stand of respondent No. 1 was
that it was a tenant. W thout indicating any reason as to how reasoni ng of

| earned Single Judge was wong the Division Bench enlarged the scope of the
controversy and directed the Execution Court to decide question of tenancy
which is legally inperm ssible.

The Divi sion Bench unnecessarily enlarged the scope of the controversy
observing that the matter has assumed the proportion of a full blown suit.
It permtted the Execution Court to deal with the matters which are clearly
beyond the scope of its adjudication. W, therefore, set aside the inpugned
order of the Division Bench and affirmthat of the learned Single Judge of
the High Court. However, it is made clear that if the question of dis-
possessi on of respondent No. 1 arises, even if it is treated to be a
trespasser the same can only be decided in accordance with law. Wth the

af oresai d observations, the appeals are allowed but w thout any order as to
costs.




