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Petition(s) for Special Leave to Appeal (G vil) No(s).29755/2010

(From the judgenent and order dated 06/04/2010 in CWP

No. 13045/ 2009 of The HI GH COURT OF PUNJAB & HARYANA AT CHANDI GARH)

MAHENDER KUMAR & ORS. Petitioner(s)
VERSUS

STATE OF HARYANA & ORS. Respondent ( s)

(Wth prayer for interimrelief and office report)

W TH SLP(C) NO 24882 of 2010

(Wth appln.(s) for intervention and pernission to file rejoinder
affidavit and with prayer for interimrelief and office report)
with

I.A No.1162 (Appln.for intervention)

SLP(C) NO 24884 of 2010

(Wth appln.(s) for deletion of the nane of petitioner and office
report)

SLP(C) NO 24883 of 2010

(Wth office report)

SLP(C) NO 25010 of 2010

(Wth office report)

Date: 21/02/2012 These Petitions were called on for hearing today.
CORAM :

HON BLE MR, JUSTICE G S. SI NGHVI
HON BLE MR JUSTI CE SUDHANSU JYOTI MJKHOPADHAYA

For Petitioner(s) M . Shish Pal Laler, Adv.
M. N P. M dha, Adv.
M. Bal bir Singh Gupta, A O R (Not Present)
For Respondent (s) M . P. P. Rao, Sr. Adv.
For RR Nos.1 & 3 Dr. Moni ka Gusai n, Adv.
M . Hari Om Yaduvanshi, Adv.
For RR No. 4 M . D. S. Chauhan, Adv.
M . Raj i nder Juneja, Adv.
For RR No. 2 M. John Mat hew, Adv.
M.

Kamal Mohan CGupt a, Adv.

UPON hearing counsel the Court nade the follow ng
ORDER
2

The 1A No. 38 for deleting the name of petitoner no.
2852, i.e., Chanman S/o Dharanvir in SLP(C) No. 24884 of 2010 is
allowed in terns of the prayer.

These petitions are directed agai nst or der
06. 04. 2010 passed by the Division Bench of the Punjab and Haryana
Hi gh Court wher eby t he exenption granted to the Guest

(Lecturers / Teachers) from passi ng t he requi r enent of

dat ed

Facul ty

School



Teachers Eligibility Test (for short, 'STET') for the purpose of
regul ar appointnent to Goup 'B posts and the grant of wei ghtage
of 24 marks in lieu of the experience gained by worki ng as Guest
Facul ty was quashed.

Wth a viewto ensure that the education of students does
not suffer due to non-availability of teachers the Governnent of
Haryana, Departnent of Education franed policy for recruitment of
Guest Faculty. For this purpose detail ed guidelines were issued on

18.9.2006. After one year and two nonths, the State Governnent

i ssued i nstructions vi de circul ar dat ed 17.11. 2007 to al |
concerned officers to stop engagi ng Teachers on the Guest Faculty
basis. On 2.12.2008, the Governnent issued guidelines for tenporary
adj ust nent of di spl aced Guest Teachers by way of stop
arr angenent. By circular dated 2.3.2009, the Governnent anended
the ternms and conditions enshrined in letters dated 29.11. 2005,
16. 12. 2005 and 27.9. 2006 for engagi ng t he Teachers on
Facul ty.

In furtherance of t he requi sition recei ved from
concerned department, the Haryana Public gervice Conmi ssion (for
short, "t he Conmi ssion’) i ssued adverti senent no. 3 whi ch was
publ i shed in newspapers on 18. 6. 2009 for recruitnent of 1317

Tenporary Lecturers (School Cadre), HES-11 (G oup-B) were as under

"Essential Qualification

1. Essential Qualifications for the Lecturers of all
Subj ects except Lecturer in Chemistry, Hi story, Mths
and Pol . Science:

(i)Post Graduate Degree in rel evant subject from a
recogni zed university alongwith at |east 50% marks.

(ii)Certificate of having qualified School Teacher’'s
Eligibility Test.

(iii)yMatric with Hindi / Sanskrit."

The rel axation clauses contained in the advertisenent did
not provide for exenption to any class / category of candi dates

from passi ng STET. However, after 15 days of the publication of

t he

gap

Quest

t he



adverti senent, t he Conmi ssi on i ssued corrigendum dat ed 3.7.2009
i ncorporating therein the decision taken by the State Government to

gi ve exenption to the Guest Teachers from passing STET and age

rel axation apart from giving additional 6 marks for six nonths

experience subj ect to t he maxi mum of 24 mar ks. The r el evant

portions of the corrigendum are reproduced bel ow

"Besides as per the decision of the State Governnent
the guest teachers applying for these posts will be

gi ven exenption from passing the School Teachers
Eligibility Test (STET) and age relaxation in the upper
age limt in additional weightage for having served the

departnent as guest teacher will be given as under:
"No weightage will given to a person who has
served for less than six nonths. For t he Si X
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nmont hs experi ence 6% additi onal marks to be given
and one percent additional will be given for every
addi ti onal nonth of engagenent subject to maxi num
24 marks."
Necessary Stipul ation:
In case the Hon’ bl e Punjab and Haryana H gh Court does
not agree to the grant of relaxation to the guest
teachers, the sane will not be given to themat the
time of final selection.”
Respondent no. 2, viz., Ashok Kurrar chal | enged t he
corrigendumin Wit Petition No. 13045 of 2009 mainly on the ground
that the so-called policy decision taken by the State Governnent to
exenpt the Teachers engaged as Guest Faculty from passing STET and
gr ant of wei ght age of addi ti onal mar ks is ultra vires t he
provi sions of the Haryana State Educational Lecturer School Cadre
(G oup 'C) Service Rul es, 1998 (for short, "t he Rul es’) and
Articles 14 and 16 of the Constitution because that would amount to
indirect regularisation of the services of the Teachers who were
engaged as the Guest Faculty.
In t he count er filed by t he State Gover nment t he
exenption granted to the Guest Faculty fromclearing the STET was
justified on the prenm se that such test had not been conducted in
the State for many years. The grant of weightage of additiona
mar ks was al so defended on the premi se that the nenbers of the

Guest Facul ty had acqui red sufficient experience by working as

Lecturers / Teachers.



The Division Bench of the High Court referred to the
policy framed by t he State Gover nnent to recruitnent to
Faculty, the relevant provisions of the Rules, the orders passed in

Wit Petition Nos. 2743/ 2006, 387/ 2007 and 5289/ 2007 filed
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Teachers appoi nted as the Guest Faculty and observed:

"31. Areading of orders passed by this Court, as
referred to above, nmakes it very clear that entry of
guest faculty teachers was de-hors the regular
selection process. It was linited to few candi dates.

Al'l eligible candidates were not allowed to conpete for
those posts. The nature of service was contractual
However, despite knowi ng terns and conditions of their
appoi ntment, the guest faculty teachers dragged the
State of Haryana into avoidable litigation and on
account of their action, even the process of selection
of regular teachers was delayed. If at this stage,

rel axation in age, exenption from passing STET and

wei ght age upto 24 marks towards experience gained as
guest faculty teachers is given to them it would
anount to appointing those very candi dates in regul ar
service, who, in the first instance, entered it through
a selection process which was not regular and open to
all. Qoviously, it would nean a grave discrimnation to
the ot her nore deserving candi dates. Mst of the guest
faculty teachers have service of nore than two years to
their credit, they are sure to get 24 marks at the tine
of selection and by that process they are bound to
exclude others who are nore neritorious fromentering
in service. The grant of 24 marks in the narks obtained
by all the candidates, including the guest faculty
teachers, as per criteria, in a fiercely conpetitive
field with thousands of applicants would virtually rule
out non guest faculty candidates. This virtually
anounts to regul arization of guest faculty teachers in
service, which was deprecated and proscribed by the
Hon’ bl e Suprene Court in Uma Devi’s case (supra),
wherein it was held that persons, who got enpl oynent

wi thout followi ng a regular procedure and at tines
enter through backdoor are not entitled to get

per manence in service."

W have heard Shri Shi sh Pal Lal er, | ear ned counse
appearing for the petitioners, Shri P.P.Rao, |earned senior counse
appearing for the State, |earned counsel for the Conmi ssion and
| earned counsel for respondent no. 4 and scrutinised the record.

It is not in dispute that the essential qualifications

enunerated in the advertisenent issued by the Commr ssion were in
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consonance with t he requi r enent of t he Rul es as anended
e

Notification dated 24.7.2008. In other words, the certificate of

having qualified School Teacher’s Eligibility Test was an integra

CQuest

by

vid



part of the essential qualifications. Rule 17 of the Rul es does

enpower the State Governnment to relax any of the provisions of the

Rul es with respect to any class or category of persons but the

exerci se of power under that rule is hedged with the condition that
while granting rel axation, the State Governnment nust record reasons

for doing so. Before the High Court, the State Governnent did not

produce any docunment to show that it had exercised power under Rule

17 and passed a r easoned order for granting exenption to
e

Teachers engaged as t he Guest Facul ty from the requi r enent
having qualified STET. Even before this Court, no such docunent

has been produced. Therefore, the H gh Court was right in taking

t he vi ew t hat the essential qualification prescribed under the
rul es could not have been rel axed by issuing a corrigendumin the
adverti senent issued by the Conmi ssion

Shri P. P. Rao, | ear ned seni or counsel relied upon
e

judgnment in K V.Rajal akshm ah Setty and another vs. State of Msore
and anot her (1967) 2 SCR 70 to show that one time ad hoc concession
given to teachers could be treated as legitimte and the exercise
of power by the Governnent does not result in violation of Article
14 and 16 of the Constitution.

We have carefully gone through the judgnment but do not
find any proposition of legality that a qualification prescribed

under the rules franed under Article 309 of the Constitution can be
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rel axed sinply by issuing a corrigendumin the advertisenent issued
by the Commi ssion
I nsofar as the grant of weightage of additional marks is
concerned, we are in conplete agreenent with the Hi gh Court that
this was an indirect nethodol ogy adopted by the State to ensure
regul arisation of the Guest Faculty Teachers who had earlier failed
to convi nce t he Hi gh Court to i ssue a mandanus to t he State
Governnent to frane a policy for regularisation of their services.
In the result, the special |eave petitions are di sm ssed.

As a sequel to dismissal of the special |eave petitions,

th

of

th



al | ot her pendi ng | . As. are di sposed of as havi ng becone

i nfructuous.

(Satish K Yadav) (Phool an Wati Arora)
Court Master Court Master



