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UPON hearing counsel the Court nmade the foll ow ng

ORDER

The appeal is dismssed in terns of the signed judgnent.

( SUKHBI R PAUL KAUR) (VI JAY DHAVAN)

COURT MASTER COURT MASTER

(Si gned Non-reportable judgrment is placed on the file)

I N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 1320 OF 1999

STATE OF U. P. ... APPELLANT( S)

VERSUS

GAMBHI R SI NGH & CORS. ... RESPONDENT( S)

JUDGMENT

Thi s appeal by special |eave is directed against



the judgnent and order of t he Hi gh Court of Judi cature

at Al | ahabad dat ed 4t h April, 1996 in Crim nal Appea

No. 381 of 1991. The High Court, by its inpugned judgnent

and or der, al | owed t he appeal of t he appel l ants herein

and acquitted them of the charge under Section 302/ 34 of

the Indian Penal Code for which they were convicted and

sent enced to life i mpri sonnent by t he I st Addi tiona

Sessions Judge, Mainpuri in Sessions Trial No.41 of 1980

by his judgnment and order of 6th February, 1981.

We have heard counsel for the parties.

The occurrence is sai d to have t aken pl ace on

5.10.1979 at about 4.00 P.M in village Vikranpur, P.S

Ki shni . The case of t he prosecution is t hat PWL Hor i

Lal,

the deceased Netra Pal Singh, and his w fe Renuka Devi,



PW2 wer e wor Ki ng in t he fields. The deceased sent hi s

brother PM to bring a basket. H s wife felt thirsty and

they were going to drink water nearby when all the three

accused arrived there armed with rifle, gun and country

made pi stol. All of them fired from behind as a resul t

of which Netra Pal fell down and died on the spot. PW2,

Renuka Devi raised an alarm PW who was returning from

the village after fetching a basket also saw the entire

occurrence and so did Mthu Lal, PWB who was passing by.

PW., Hori Lal rushed to the police station and the first

i nformation report was recor ded at 8.35 P.M The

i nvestigating of ficer came to t he pl ace of occurrence

and stayed over ni ght in t he vi | | age. On t he foll owi ng

day he recor ded t he st at enment of PWL and PW2. The

statenent of PWB was recorded on 27.11.1979 i.e. al nost

a month and 11 days | ater.

The Trial court relying upon t hese three eye-



Wi t nesses found the appellants guilty of the offence

under Secti on 302/ 34 | PC. e are told t hat t he first

appel I ant Ranbir Singh has since died.

W have consi der ed t he reasons recor ded by t he

Hi gh Court for not relying upon the evidence of PW, PW
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and PWB. No reliance can be pl aced on t he evi dence of

PWB because he was examined by the police on 27.11.1979

whil e t he occurrence t ook pl ace on 15.10. 1979 and even

t hough

he was nentioned as an eye-witness in the F.1.R He was

projected as an independent wtness but it appears from

the evidence of PW2 that he happens to be the cousin of

t he deceased. In t he ci rcunst ances, PWB cannot be

consi der ed to be a reliable W t ness. So far as PWe is

concerned, the High Court has discussed her evidence in

detail and has conme to the conclusion that her presence

at t he tinme of occurrence was doubt ful . The medi ca



evi dence di scl osed that the deceased nust have taken his

neal s about three hour s bef ore t he occurrence si nce

sem -digested food was found in his stomach. |f PW was
really with her husband si nce nor ni ng, she woul d have
certainly stated about their havi ng t aken f ood. She, in

the course of her deposition clained to be at different

pl aces when the occurrence took place. At one place she

stated t hat she was Nort h of her husband, and at

anot her pl ace she stated t hat she was behi nd her

husband, and | ater t hat she was 20- 25 st eps behi nd her

husband. The  shots were fired from Dbehind. Havi ng

consi der ed t he di screpanci es in t he evi dence of Renuka

Devi, PW2 the High Court did not find it safe to rely on

her testinony.

So far as Hori Lal,PW is concerned, he had been

sent to fetch a basket fromthe village and it was only



matt er of coi nci dence t hat whil e he was returning he

witnessed the entire i nci dent. The Hi gh Court did not

consi der it safe to rely on his testi nony because his

evi dence clearly shows that he had an ani mus agai nst the

appel | ant s. Mor eover, his evi dence was not corroborat ed

by obj ective ci rcunst ances. Though it was
is

cat egori cal case t hat al | of them fired, no injury

caused by rifle was f ound, and, only t wo wounds wer e

found on the person of the deceased. Apart fromthis PWB

did not nmention the presence of either PWM or PW at the

time of occurrence. Al | t hese ci rcunst ances, do create

doubt about t he t rut hf ul ness of t he prosecution case.

The presence of t hese three W t nesses becones doubt fu

i f their evi dence is critically scruti ni sed. May be it

is al so possi bl e to t ake a view in favour of t he

prosecuti on, but si nce t he Hi gh court,

on



an

appreci ati on of t he evi dence on record, has r ecor ded
finding in favour of t he accused, we do not fee
persuaded to interfere with the order of the H gh Court
in an appeal against acquittal. It is well settled that
i f on t he same evi dence t wo Vi ews are reasonabl y
possi bl e, t he one in favour of t he accused nmust be
preferred.
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W, therefore, find no mnmerit in this appeal and

the sane is accordingly, dismssed.

................. J.

(B. P. SI NG&H)

................. J.
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(ARUN KUMAR)






