d\ 210
| TEM NO 1 COURT NO. 5 SECTI ON XI A

SUPREME COURT OF | NDI A
RECORD COF PROCEEDI NGS
Petition(s) for Special Leave to Appeal (G vil) No(s).22838/2010

(From the judgenent and order dated 06/04/2010 in WA No. 2374/2002 of
H GH COURT OF KERALA AT ERNAKULAM

SREEDHARAN NAI R Petitioner(s)
VERSUS
J. SARASWATHY AMVA & ORS. Respondent ( s)

(Wth office report)
(For final disposal)

Date: 13/09/2012 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTICE G S. S| NGHVI
HON BLE MR. JUSTI CE SUDHANSU JYOTI MJUKHOPADHAYA
For Petitioner(s) M . Ranesh Si ngh, Adv.
M. Har shad V. Haneed, Adv.
M. K. Rajeev, Adv.
For Respondent (s) M . Raj Panjwani, Sr.Adv.

M . Sanj ay Upadhya, Adv.
Ms. Purnima Bhat, Adv.

M.V.Gri, Sr.Adv.
M . Roy Abraham Adv.
Ms. Reena Roy, Adv.
Ms. Seema Jai n, Adv.
M. G Prakash, Adv.
Ms. Li z Mat hew, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

The

This petition is directed against the judgnent of the Division
Bench of the Kerala High Court whereby the wit appeal preferred by the
respondents was all owed, the order passed by the learned Single Judge

in O P.No.18798 of 1995 was set aside and it was declared that

t he

petitioner is not entitled to assignment of Iland under the Kerala
Service I nam Lands (Vesting and Enfranchi sement) Act, 1981 (for short,

‘the 1981 Act’).

The argunents were heard yesterday and the case was adjourned
for today to enable the | earned counsel for the petitioner to conplete

hi s subm ssi ons.
We have heard further argunents of the | earned counsel for
petitioner and carefully perused the record.

t he

Land neasuring 91 cents conprised in Survey Nos. 1026, 1342 and

1421 of U loor Village, Trivandrum Taluk was given to Viruthicars

in

I'ieu of Oozhiyam services performed by them in Sree Padnanabhaswany
Tenple, Trivandrum and Sree Bal asubramanya-swany Tenpl e, U | oor.
Initially, the land was registered in the nane of Sri Kumar an

Vel ayudhan of Arakkal Veedu Tarwad under the Viruthi Proclanmation
(Travancore). Sri Kumaran Vel ayudhan died in 1934. Thereafter,

1061
Sri

Madhavan Pillai Vel ayudhan Pillai, a near relative of Sri Kunmar an
Vel ayudhan and the seni ornost mal e nenber of Arakkal Veedu Tarwad held
the land. After his death in 1954, Sri Parameswaran Pillai Narayanan
Pillai and his brother Sri Paranmeswaran Pillai Krishna Pillai



approached Tehsildar, Trivandrumfor transfer of patta in their favour

Sri Govinda Pillai Narayana Pillai, a nephew of Sri Madhavan Pilla
Vel ayudhan Pillai also filed simlar application. After considering
the rival clains, the Revenue Divisional Oficer passed order dated
31.12.1959 for transfer of patta in the nane of Sri Paraneswaran Pill ai
Krishna Pillai.

Sri Parameswaran Pillai Krishna Pillai died on 02.01.1981
I medi ately thereafter, the petitioner submitted application dated
08.01.1981 to Tehsildar, Trivandrum for transfer of patta in his nane
by claimng that he was the seniornost nmale nenber of the famly.
Along with the application, he filed consent |letter of his brother Sri
N. Ramakrishna Pillai. The wife and the son of Sri Par aneswar an
Pillai Krishna Pillai contested the application of the petitioner. On
05. 02. 1981, the Revenue Divisional Oficer appointed Village Oficer
Ul oor as the Receiver who took possession of the Iand on 16.02.1981

During the pendency of the application, the State Legislature
enacted the 1981 Act. After considering various applications except
the one filed by the wife of Sri Paraneswaran Pillai Krishna Pillai
the Settlement O ficer passed order dated 31.12.1983 and allowed the
application filed by the petitioner. O P. No.11079 of 1983 filed by
the wife of Sri Parameswaran Pillai Krishna Pillai was di sposed of by
the H gh Court on 07.02.1984 and the Settlenment Oficer was directed to
consi der her application for inpleadnent as party in O A  No. 650/ 1982
and pass order on nerits after hearing the parties.

Since the Settlement O ficer had already disposed of OA
No. 650/ 1982, the wi dow of Sri Paranmeswaran Pillai Krishna Pillai filed
O P. No. 3620 of 1984. The High Court entertained her grievance and
passed order dated 09.09. 1985 whereby District Collector, Trivandrum
bef ore whomthe appeals filed against the order of the Settlenent
Oficer were pending was directed to hear the wit petitioner and pass
appropriate order. Thereafter, the District Collector passed order
dated 23.04.1987 and remanded the applications filed by the petitioner
and others to the Settlenment O ficer for fresh consideration. Revision
filed by the petitioner under Section 13 of the 1981 Act was dism ssed
by the Board of Revenue vide order dated 29.07.1988. Further petition
filed by himwas dismissed by the State Government on 28.10.1995 with
the finding that the widow and children of Sri Parameswaran Pilla
Krishna Pillai were entitled to assignnment of the |and under Section 5
of the 1981 Act.

The petitioner challenged the aforenentioned order of the State
Governnent in O P.No. 18798 of 1995 and pleaded that in view of Rule 10
of the Viruthi Rules, 1945, he was entitled to the | and because he was
the seniornost male menber in the family of Sri Paraneswaran Pilla
Krishna Pillai. |In support of his claim the petitioner also relied
upon Marumakkat hayam syst em of inheritance.

The wife and the son of Sri Parameswaran Pillai Krishna Pilla
controverted the petitioner’s claimand pleaded that with the enact nent
of Hindu Succession Act, 1956 and Kerala Joint Hndu Famly System
(Abolition) Act, 1976, the Viruthi Rules ceased to exist and the
petitioner was not entitled to take benefit of Marumakkat hayam system

The | earned Single Judge relied upon the Viruthi Rules, 1945
and accepted the petitioner’s plea that he was entitled to the land in
questi on.

The Division Bench referred to the provisions of the Vi ruth
Rul es, 1945, the 1981 Act and observed:

"17. The Act cane into force on 6.8.1981. Section 2(c) of the

Act defines the term‘land holder’ to nean a person holding
Service Inamland. Under section 3 of the Act, the right, title
and interest of the Iand holder in Service Inam |ands held by
the land holder vests in the Governnment free from al

encunbrances and any service or obligation attached to Service
I nam | ands stands abolished. Section 5 enables the Iand hol der
of any holding to apply for assignnent of the right, title and
interest in respect of the holding, which is vested in the
Government under section 3. The first respondent/petitioner
appl i ed for assignment of the disputed |ands under section 5 of
the Act contending that he is a land holder as defined in



Section 2(c) of the Act. He clained that he came into
possession of the lands inmediately on the death of Ilate
Parameswaran Pillai Krishna Pillai on 2.1.1981. He «clained to
be in possession as the legal heir of late Paraneswaran Pillai

Krishna Pillai. He is admttedly residing away fromthe hol ding.
He, however, relies on the report prepared by the Village
O ficer when the latter took over possession of the lands to
contend that he was in possession of the |ands. Under the
provi sions of the Viruthi Proclamation/Viruthi Rules, no person
can enter into possession of the viruthi holding otherwise than
with the pernission of the Assistant Peishkar. The holder also
had no right to transfer possession thereof. No materials have
al so been produced either before this Court or before the
authorities to show that the first respondent/petitioner was in
actual physical possession of the lands or that he had exercised
acts of possession therein. Sri Paranmeswaran Pillai Krishna
Pillai died on 2.1.1981. The Village Oficer took possession of
the lands on 16.2.1981. The first respondent/petitioner had no
case that he was in possession of the holding even before the
death of |ate Parameswaran Pillai Krishna Pillai. No materia

is produced before us to show that during the period from
2.1.1981 to 16.2.1981 the first respondent/petitioner was in
actual physical possession of the disputed | ands or that he had
exerci sed any act of possession therein. The lands are paddy
fields wherein there was a standing crop at the time when Sri

Parameswaran Pillai Krishna Pillai died. It is not disputed
that the legal heirs of |ate Parameswaran Pillai Krishna Pillai

had harvested the crop. That is certainly an act of possession
by the | egal heirs of the deceased registered holder. On the
other hand, apart from the assertion made by the first
respondent/petitioner, there is total absence of any evidence to
show that he was in actual physical possession of the disputed
| ands or that he had exercised any act of possession therein.

So, the statenment in the report of the Village Oficer in favour
of the petitioner cannot be relied upon

18. As noticed earlier, Sri Parameswaran Pillai Krishna Pilla
passed away on 2.1.1981. I medi ately thereafter, the first
respondent / petitioner submitted Ext.P2 application dated
8.1.1981 before the Tahsildar, Thiruvananthapuram for transfer
of the patta in respect of the disputed holding in his favour
Along with that application he had subnmitted Ext.P2(a) letter
fromhis brother Sri.N Ramakrishna Pillai consenting for the
transfer of patta in his favour. The reason stated by
Sri.N Ramekrishna Pillai in Ext.P2(a) consent letter was his
inability to render Oozhiyam service. But, during the hearing
before the Government, it was revealed that Sri.N Ranmakrishna
Pillai who has given Ext.P2(a) consent Iletter was holding
anot her parcel of Service Inamland which was surrendered to him
by late Sri.Narayana Pillai Krishna Pillai, the registered
hol der of the said holding. The Governnent therefore held that
by submitting Ext.P2(a) consent letter, he was only intending to
favour the first respondent/petitioner. The Governnent have in
Ext.P22 also considered the question whet her t he first
respondent/petitioner was in possession of the disputed holding
on 6.8.1981. After considering the materials available before
it, the Government have in Ext.P22 held as foll ows:

11 ... On 8.1.1981 Shri Sreedharan Nair applied to the
Tahsi | dar, Thiruvanant hapuram for assi gnnent of the Uzhi yam
service and the property in his favour. This was not
sanctioned since the Bill for enfranchisenent of Uzhiyam
services was introduced in the Assenbly on 31.7.1980 and
was referred to the Select Comrittee the sane day. The
Bill was also published in the Gazette Extra Odinary dated
16.7.1980. Virtually the contents of the bill cane to the
know edge of the public by its publication. The Vill age



O ficer, Uloor also nmight have been aware of the Bill

But he hastily prepared a Mahazar in favour of
Shri. Sreedharan Nair stating that the property was under
his possession. |In fact there was no chance to get the

property in the possession of Shri Sreedharan Nair at that
time since there was paddy crop in the field raised by the
deceased patta holder and this was harvested by the |ega
heirs of the deceased on 17.1.1981 only. There was also no
chance for Shri.Narayana Pillai Sreedharan Nair to take
possession of the property in between 17.1.1981 and
16.2.1981 and no service was assigned to him during that
period by the conpetent authority. So the assunption mnade
by the Village Oficer, Uloor that the property was in the
possession of Shri.Narayana Pillai Sreedharan Nair as on
16.2.1981 is totally baseless, and cannot be accepted.
This only affirns that the property in question was in the
possessi on of none other than the legal heirs of the Ilate
Shri. Parmeswaran Pillai Krishna Pillai as on the date of
its take over by the Receiver wunder orders of R DO
Thi ruvanant hapuram on 16. 2. 1981."

The said finding is a finding of fact which cannot be said to
be a perverse finding warranting interference by this Court
exercising jurisdiction under Article 226 of the Constitution of
I ndia."

The Division Bench also discussed the neaning of the word
"hol di ng’” appearing in Section 2(c) of the 1981 Act and held that the
petitioner cannot be said to be in |awmful possession of the disputed
I and and he was not entitled to take benefit of Section 5 of that Act.

In our view, the first application filed by the petitioner in
1981 under Rule 10 of Viruthi Rules, 1945, which was registered as O A
No. 650 of 1982 and the di sposal of which generated series of litigation
between the parties, was clearly misconceived and the Settlenent
O ficer conmtted grave error by entertaining and allowing the sane.
The second application filed by the petitioner after comencenent of
the 1981 Act for grant of benefit by being treated him as | andhol der
within the neaning of Section 2(c) and (f) of the Act was equally
m sconcei ved and unt enabl e because he was not covered by the definition
of 'l andhol der’ under Section 2(c) and the learned Single Judge
committed serious error by granting him relief by relying upon the
Viruthi Rules, 1945.

In the inpugned order, the Division Bench has extensively
considered the scope of the Viruthi Rules, 1945 and the relevant
provi sions of the 1981 Act and rightly held that the name of the
petitioner cannot be entered in the rel evant records. The petitioner
did not produce any evidence to show that on the date of death of Sri
Paraneswaran Pillai Krishna Pillai, he was in | awful possession of the
Service Inam Land. Before this Court also, no material has been
produced to show that the petitioner was lawfully allowed to enter over
the land in respect of which patta had been issued in favour of Sri
Paranmeswaran Pillai Krishna Pillai in 1959.

During the course of hearing, we repeatedly enquired from the
| earned counsel as to whether the Settlenment Officer was appointed as
Assi stant Peshkar who coul d sanction transfer of holding under Rule 10
of the Viruthi Rules, 1945. In reply, the learned counsel fairly
stated that he is not in a position to show that the Settlement Oficer
had the power to transfer the holding of the registered Viruthicar

In view of the above, we do not find any valid ground or
justification to entertain the petitioner’s challenge to the inpugned
j udgnent . The special |eave petition is accordingly dism ssed.



(Satish K Yadav) (Phool an Wati Arora)
Court Master Court Master



