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1. Both these appeals are directed agai nst judgnent and
order dated 24/07 / 2003 passed by the Hi gh Court of Andhra
Pradesh in Crininal Appeal No.921 of 2000 and, hence, they

are being di sposed of by this comon judgnent.

2. The appel |l ants were charged and tried by the Ilnd

Addi tional Sessions Judge, Guntur in Sessions Case No. 967 of

1994 inter alia for offences under Sections 147, 148, 324, 307,
302 read with Section 149 of the I PC. Learned Sessions Judge

by judgnent dated 11/2 / 2 000 acquitted all the accused. The
State of Andhra Pradesh carried an appeal fromthe said order

to the High Court of Andhra Pradesh. By the inpugned

j udgnent and order dated 24/07 / 2003, the High Court set

asi de the order of acquittal and convicted the appellants in
Crimnal Appeal No. 1424 of 2003 viz. Al-Nallabothu, A3-

Rayi di Br ahrai ah, A4d- Rayi di Pur nai ah, Al1l- Nal | abot hu
Sreeni vasa Rao, Al4-Rayidi Kotiah, Al5-Rayidi Veera Mall ai ah,

Al6- Mupal | a Ramai ah, A21- Rayi di Li ngi ah, A23- Rayi di

Sr eeni vasar ao, A24- Duggi neni Per ai ah, A25- Mannem



Hanumant ha Rao, A27- Rayi di Ramar ao and A29- Rayi di
Venkat eswar | u, under Section 302 of the |ndian Penal Code

("t he IPC'") and sentenced each one of themto undergo

rigorous inprisonnent for life. In addition, Accused No.3 and

Accused No. 4 were convicted under Section 324 of the |IPC and

sentenced to undergo rigorous inprisonnent for three years

each. Accused No. 25 was convicted under Section 324 of the

| PC and al so under Section 324 read with Section 149 of the

| PC and sentenced to undergo rigorous inprisonment for one

year on each count. The appellants in Crimnal Appeal No.15

of 2004 viz. A38-Chal amal a Veerai ah and A39- Chal amal a

Subbarao were, however, convicted under Section 324 read

with Section 149 of the I PC and sentenced to suffer rigorous

i mpri sonnent for one year each. The appellants in both the
appeal s were al so convi cted under Section 148 of the |IPC and

sentenced to undergo rigorous inprisonnent for one year

each. The substantive sent ences wer e ordered to run
concurrently. Bei ng aggri eved by their convi ction and
sentence, the appellants have approached this Court. For the
sake of convenience, we shall refer to the accused and the

prosecuti on wi tnesses as per the nunbers assigned to them by

the trial court.

3. Tondepi village is a faction- ridden village within the
limts of Muppala Police Station. There were two groups in the

4
vill age, agai nst whom cases and counter- cases were pendi ng.
There were | and di sputes between A28-Rayidi Anjaiah and his
father Rayidi Venkat appai ah. One group was supporting A28-

Rayi di Anjai ah and the other group was supporting his father.

4, On 16/3 / 1 993, at about 1.30 p.m, sone of the

accused abducted PW19 V. Seshagiri Rao and tried to kil



hi m However, due to the tinmely intervention of the police, he
was saved and admtted in t he Gover nment Hospi t al
Settenapal |i. In this connection, the police registered a case
being Crime No.5 of 1993 for offences punishabl e under

Sections 147, 148, 323, 324, 364 and 307 read with Section

149 of the |IPC against sone of the accused in this case. As

they were unsuccessful in their attenpt to kill PW19 V.
Seshagiri Rao, they armed with iron rods, axes, spears, sticks
and bonbs wayl ai d i n Danmal apadu Donka and f or nmed

thenselves into an unl awmful assenbly with a comon object of
killing the persons bel onging to Nall abothu Venkai ah group

After admtting PW19 V. Seshagiri Rao, in the Hospital at

Sattenapal |y, Challa Singai ah and Rachankonda Chanchi ah

and PW1 to PW10 and sone others were returning to their
village in a tractor in the night intervening 16/3 / 1 993 and
17/3 / 1 993. The accused attacked Singai ah and Chanchi ah
and PWs-1 to 16 when they reached Dammal apadu Donka.

Bonbs were hurled. Singaiah succunmbed to the injuries at the
spot. PW1 to PW10 and Chanchi ah, who sustained injuries,

were adnitted in the Governnment Hospital, Sattenapally.
Chanchi ah succunbed to the injuries on 17/3 / 1993 while he
was undergoi ng treatnment. The hospital authorities sent an
intimation to the Additional Minsiff Magistrate, Sattenapally.
Pursuant to the said information, the |earned Magi strate went
to the hospital and recorded the statement of PW1 R Venkata
Rao, on the sane day, in the presence of the Duty Medica
Oficer. On receipt of the statenment of PW1, the Sub Inspector
of Police, Sattenapally, registered a case being Crinme No.43 of
1993 for of fences punishabl e under Sections 147, 148, 324,

307 and 302 read with Section 149 of the IPC and Sections 3
and 5 of the Expl osive Substances Act and transferred the case
to Muppala Police Station, within whose jurisdiction the

i nci dent occurred. On receipt of the copy of the FIR, Mippal a
6



Police re-registered it as Crinme No.6 of 1993 of their police
station. PW29, the Circle Inspector, Mippala, conducted the

i nvestigation. After conpletion of investigation, the accused
came to be charged as aforesaid. At the trial, the prosecution
exam ned as nmany as 31 wi tnesses. The accused denied the
prosecution case. As earlier stated, the trial court rejected the
prosecution case, held that the prosecution has not proved its
case beyond reasonabl e doubt and acquitted the accused. The

Hi gh Court reversed the order of acquittal and convicted the

accused as aforesaid. Hence, these appeals.

5. We have heard | earned seni or counsel appearing for
the appel l ants. Counsel subnitted that the H gh Court erred

in disturbing the acquittal order passed by the trial court.
Counsel subnitted that the view taken by the trial court was a
reasonably possible view It was not a perverse view The High
Court ought not to have set aside the acquittal order just
because it felt that sone other view was al so possible. Counse
submitted that the High Court has not indicated in the

i mpugned judgnment the reasons why it felt that the trial

court’s view was not sustainable. Counsel submitted that the
trial court has neticulously considered the evidence of every
wi tness, marshaled the facts correctly and held that the
prosecuti on has not proved its case beyond reasonabl e doubt.

It is, therefore, necessary to set aside the inpugned order and

restore the trial court’s order

6. M. A T.M Rangaranmanujam |earned senior counse

for the State of Andhra Pradesh, on the other hand, supported

t he i mpugned j udgmnent. He submitted that the trial court

gave undue i mportance to trivial matters. It wrongl y
di sbel i eved the evidence of injured eye-w tnesses on account of

m nor di screpanci es. The trial court’s judgment rested on

conj ectures and surm ses. It was a perverse judgnent and,



therefore, the High Court rightly set it aside. No interference

is, therefore, necessary with the inmpugned order. Counse

urged that the appeal s be di sm ssed.

7. The Hi gh Court reversed the order of acquittal passed
by the trial court. The question is whether the Hi gh Court
justified in doing that. To answer this question, it would be

necessary to refresh our nenory and have a | ook at the
principles laid down by this Court for guidance of the Court
dealing with an appeal against an order of acquittal

Chand r a ppa & Os. v. State of Kar nat ak al, this Court

down the principles as under:

"42. From the above decisions, in our considered
view, the follow ng general principles regarding
powers of the appellate court while dealing with an
appeal against an order of acquittal energe:

(1) An appellate court has full power to review,
reappreci ate and reconsi der the evidence upon which
the order of acquittal is founded.

(2) The Code of Criminal Procedure, 1973 puts no
limtation, restriction or condition on exercise of such
power and an appellate court on the evidence before
it may reach its own conclusion, both on questions of
fact and of | aw

(3) Various expressions, such as, ‘substantial and
compel l i ng reasons’, ‘good and sufficient grounds’
‘very strong circunstances’, ‘distorted concl usions’
‘glaring mistakes’', etc. are not intended to curtai
ext ensi ve powers of an appellate court in an appea
agai nst acquittal. Such phraseol ogies are nore in the
nature of ‘flourishes of |anguage’ to enphasise the
reluctance of an appellate court to interfere with
acquittal than to curtail the power of the court to
review the evidence and to come to its own

1 (2007) 4 SCC 415

concl usi on.

(4) An appellate court, however, nust bear in mind
that in case of acquittal, there is double presunption
in favour of the accused. Firstly , the presunption of
i nnocence is available to himunder the fundanenta
principle of crimnal jurisprudence that every person
shal |l be presuned to be innocent unless he is proved
guilty by a conpetent court of |law Secondly , the
accused havi ng secur ed hi s acquittal, the
presunption of his innocence is further reinforced,
reaffirnmed and strengthened by the trial court.

I'n

| aid



(5) If two reasonabl e conclusi ons are possible on
the basis of the evidence on record, the appellate
court should not disturb the finding of acquitta
recorded by the trial court."

8. In Dnvar k a Dass & Os. v. State of Haryan a 2 , this

Court observed as under

"2 Whi |l e there cannot be any denial of the
factumthat the power and authority to appraise the
evi dence in an appeal, either against acquittal or
conviction stands out to be very conprehensive and
wide, but if two views are reasonably possible, on

the state of evidence: one supporting the acquitta

and the other indicating conviction, then and in that
event, the High Court would not be justified in
interfering with an order of acquittal, merely because
it feels that it, sitting as a trial court, would have
taken the other view Wile reappreciating the

evi dence, the rule of prudence requires that the High
Court shoul d give proper weight and consideration to
the views of the trial Judge. But if the judgnent of the

2 (2003) 1 SCC 204

Sessions Judge was absolutely perverse, legally
erroneous and based on a wong appreciation of the
evi dence, then it would be just and proper for the
Hi gh Court to reverse the judgnent of acquittal
recorded by the Sessions Judge, as otherw se, there
woul d be gross miscarriage of justice."

9. In Biha r i Nath Goswam i v. Shiv Kuma r Singh &

Os. 3, this Court observed as under

" 8. There is no enbargo on the appellate court
reviewi ng the evidence upon which an order of

acquittal is based. Generally, the order of acquitta
shall not be interfered with because the presunption
of innocence of the accused is further strengthened

by acquittal. The gol den thread which runs through

the web of administration of justice in criminal cases
is that if two views are possible on the evidence
adduced in the case, one pointing to the guilt of the
accused and the other to his innocence, the view
which is favourable to the accused shoul d be

adopt ed. The paranount consideration of the court is
to ensure that miscarriage of justice is prevented. A
m scarriage of justice which may arise fromacquitta
of the guilty is no less than fromthe conviction of an
i nnocent . "

Keepi ng the above principles in mnd, we shall approach

the present case.
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10. W shall examine the trial court’s view on each salient
aspect of the case and see whether it was perverse, warranting
Hi gh Court’s interference. It nust be borne in nind that the
i ncident took place at dead of night and in an area which was
away fromtown. Admittedly, there were two factions in the
village and the rel ations between the two factions were
strai ned. In an earlier incident, PW19 was attacked by the
opposi te group. Hence, the possibility of witnesses trying to
falsely inplicate persons belonging to the rival group cannot be
rul ed out. Also inportant is the fact that according to the
prosecution, 50 persons were involved in the brutal attack. In
a case of this nature, availability of light for identification of
the accused woul d assunme great inportance. The trial court
meti cul ously scanned the evidence and opi ned that there was
no sufficient light at the scene of offence to enable the
witnesses to identify the accused. On a reading of evidence of
wi t nesses and noticing some discrepancies, the trial court
arrived at a finding that the story that the assault was
wi tnessed by the witnesses in torch light or tractor light is not
accept abl e. While comng to this conclusion, the trial court

12

further noted that in the FIR, in the observation report and in

the inquest report, there is no nention of availability of |ight.

11. The Hi gh Court overturned the findings of the trial

court on availability of Iight on the ground inter alia that

wi t nesses were deposing 5= years after the incident and there

are bound to be sone discrepancies in their evidence. The
H gh Court al so observed that at night, vehicles are not driven

wi t hout |ights. The Hi gh Court noted that the prosecution

Wi t nesses have stated that they knew the accused as they

bel onged to the opposite group and, therefore, it was possible



for themto identify the accused. The Hi gh Court al so noted

that PW1 was injured so he mght not have nmentioned about

availability of light in Ex-P/1. Mor eover, the w tnesses have
not identified all the accused. This gives credibility to their
evi dence. The Hi gh Court also noted that four torches were

found at the scene of offence and, hence, there was sufficient
light at the scene of offence. We feel that the Hi gh Court was

not right in setting aside the trial court’s reasonable view on
availability of light. The fact that neither in the FIR nor iqsthe
observation report nor in the inquest report there is nention of
availability of light, is inportant. By itself each of these

ci rcunstances may not be significant. But, taken with other

facts, they assune inportance.

12. The trial court rightly observed that assunming the
prosecuti on wi tnesses had torches in their hands, they would

not switch themon for fear of being spotted and subjected to
attack . Besides, according to the prosecution, there were 50
accused . Sone of them hurled bonbs at the witnesses.

Therefore, the attack nust have resulted in snoke and dust

rising in the air. In such a situation, it would not be possible
for the prosecution witnesses to identify the assailants out of
50 persons, who, according to the prosecution, |aunched the
attack. In any case, it would not be possible for the w tnesses
to note what role each accused pl ayed. The overt acts
attributed by the witnesses to the accused nust be, therefore,
taken with a pinch of salt. Al the accused were not known to

the w tnesses, because some w tnesses stated that they would

be able to identify themif they are shown to them But even 14
assum ng they knew the accused and there was sone |ight at

the scene of offence, it does not appear that it was sufficient to
enable the witnesses to identify the accused and note overt act

of each of them Possibility of wong identification cannot be



ruled out. The view taken by the trial court on this aspect is
reasonabl y possible view The Hi gh Court was wong in

disturbing it in an appeal against acquittal.

13. According to the prosecution, after admtting PW19 at
Sattenapal | y Governnent Hospital, PW1 to PW16, the two

deceased and others were returning to Tondepi village. At that
time, at Danmmual apadu Donka, the incident occurred. PW1 is

an inportant w tness because he was injured in the incident.

H s dying declaration was recorded, which is at Ex- P/1. On
the basis of that dying declaration, Ex- P/26, the FIR was
registered at P.S. Sattenapally. PW1 stated that the police
came to the spot imediately and within 15 m nutes of their
arrival, they were shifted to Sattenapally Government Hospital.
He stated that PW28 S.I., P.S. Mippala cane there. He al so
stated that there was a police canp at Gram Panchayat O fice s
of Tondepi vill age. PW28 S. 1., P.S. Mippala confirned that
there was police canp at the G am Panchayat O fice. He was

posted on bandobast duty on account of the incident in which

PW 19 was injured. He had recorded the statenents of
witnesses in the earlier case from5.00 ppm to 800 p.m on

16/3 / 1 993. Evi dence of witnesses shows that they had
informed the police about the incident in question. PW 2 an
injured eye-witness stated that he informed the police about

the incident, but his statenent was not recorded. PW3 the
Head Constabl e, who had acconpanied PW19 to the hospital

on 16/3 / 1 993 stated that PW28 S. 1., P.S. Mippal a and ot her
police staff cane to the place of occurrence and injured were
taken to the village and then to the hospital wi thin an hour.

He stated that PW28 S.I., P.S. Mippala did not record his
statenent. PW3 was attached to P.S. Mippala. PW28 S.I|.,
P.S. Mippal a shoul d have recorded hi s st at enent and

regi stered a case but he did not do so. PW8 stated that S.I.,



P.S. Muppala cane to the spot but he did not record his
statement. PW9 and PW10 nade simlar statements. PW12

stated that he escaped fromthe scene of offence, went to the "
vill age and cane back to the scene of offence with the vill agers.
He stated that he inforned the police about the incident.

PW 13 stated that he escaped fromthe scene of offence and
returned with the police. He stated that when he reveal ed the
incident to the police, they recorded his statenent. PW 14
stated that he had informed about the incident to the police

but he does not know whether the police had reduced his
information into witing. PW15 stated that he had witnessed

the occurrence for about three minutes. He had informed the
police about the incident but the police did not record his

stat enent.

14. PW28 S. 1., P.S. Mippala admitted that he shifted the
injured to the hospital and the injured informed himthat the
opposite group had attacked t hem He stated that when he
went to the village to get a tractor to shift the injured, he had
i nformed his superiors about the incident on phone. He
further stated that PW29 Circle Inspector (10 cane to the
village at 3.00 a.m and he assisted himin the investigation at
t he spot. Thereafter, he proceeded to the Police Station, 7
Muppal a and there, he received copy of the FIR from S. H. O,

Satt enapal | y. The evidence of all these witnesses read with
evi dence of PW28 S. 1., P.S. Mippal a show that the w tnesses

had i nfornmed PW28 about the incident and the fact that the
opposite party had attacked them Wile statenents of sone

W t nesses were not recorded, statements of sone w tnesses

were recorded, but they were not produced. PW28 S. 1., P.S
Muppal a ought to have registered the FIR on the basis of
statenments of injured eye-w tnesses. PW 3 Head Constable

was, in fact, attached to the P.S., Mippala and was worki ng



under him It is not understood why his FIR was not recorded.
The omission to record the statenent of any of the injured
Wi tnesses as FIR or to record statenents of wi tnesses under
Section 161 of the CO.P.C. by PW28 casts a shadow of doubt
on the prosecution case. There was no need for the police to
wait for recording of the statement of PW1, treat that as dying
declaration and then register the FIR on that basis. Wi | e,
according to the prosecution, the incident took place at 1.00
a.m on 17/3 / 1 993, PW1' s statenent [Ex-P/1] was recorded
at 3.15 a.m In the facts of this case, not registering FIR on

18
the basis of statement of injured witnesses at the spot of
incident and the delay in registering FIRgive rise to a
suspicion that the injured witnesses were unable to nane the
accused on account of darkness and that the FIR was doctored
in t he form of dying decl aration of PW1 whi ch was
subsequently converted i nto Ex-P/26. This reasoning of the
trial court appears to be correct and ought not to have been

di sturbed by the High Court.

15. Pertinently, the High Court also took note of the fact
that PW?28 S.1., P.S. Mippala did not record the statenents of

Wi t nesses. But the High Court brushed aside this serious

I acuna in a perfunctory nmanner. The Hi gh Court noted that
even though injured persons were present, PW28 S. 1., P.S

Muppal a did not record their statenents, he did not obtain any
witten conplaint, he did not register any conplaint and did

not send any requisition for medical treatnent. The Hi gh
Court further noted that PW28 S. 1., P.S. Mippala did not

make any enquiry with PW2 and PW4 about the incident.

The Hi gh Court observed that PW2 and PW4 woul d have Lo
given the earliest version of the incident. But, surprisingly, the

H gh Court explained anay PW28 S. 1., P.S. Mippala' s inaction



by observing that probably, he night not have brought any

papers to the scene of offence. The High Court observed that

since the witnesses were injured, PW28 S.I., P.S. Mippala’s
first duty was to shift themto the hospital. The Hi gh Court
then observed that PW28 S. 1., P.S. Mippala mght be aware

that being only Sub- Inspector, he could not have conducted
i nvestigation of a nmurder case and that he was perhaps
expecting the Inspector of Police to take up investigation as he
had i nformed hi m on phone. The High Court further observed
that at best not recording statenents of w tnesses is an
irregularity and cannot affect the veracity of prosecution case.
We are of the opinion that the High Court treated this gross
I acuna in the prosecution case lightly. In this case, where
rel ati ons between the two sides were strained, there was an
earlier incident of attack and there were about 50 accused
involved in the incident, the earliest version of the prosecution
case was nost crucial but it was not noted down.

20
16. The evidence of PW29, the Circle Inspector, P.S.
Muppal a, who was the Investigating Oficer, would also throw
some light on this aspect. It is clear fromhis evidence that he

received the information with regard to the incident nuch prior

to Ex- P/1. He was informed by PW28 S. 1., P.S. Mippal a
about the several statenments nmade by the wi tnesses. He
stated that he instructed PW28 S. 1., P.S. Mippala to send the

i njured W t nesses Vi Z. PW 11, PW 12 and PW 13 to
Governnent Hospital, Sattenapally and then he exani ned

PW 14, PW15 and PW16. He adnmitted that he did not note

down the information received about the occurrence anywhere.

He further stated that on the night intervening 16/3 / 1993 and
17/3 / 1 993, he did not visit Tondepi village at all and he did
not ascertain fromthe police picket at Tondepi village as to
whet her any report was received by the police picket on that

ni ght regarding the incident. He stated that he did not make

any further enquiry. He stated that when he reached P. S



Muppal a between 7.00 p.m and 8.00 p.m, the Sentry tal ked

to himand told himabout the incident. He adnmitted that he

did not give any instructions to the Sentry to register the cgie
on the basis of that information. He admitted that after
visiting the scene of offence where PW28 S. 1., P.S. Mippal a
and other staff were present, he did not register the case nor
did he ask PW28 S.I., P.S. Mippala to register the case. He
further admitted that PW28 S. 1., P.S. Mippal a had infornmed
himthat the injured persons had told himthat people from
Rayudu group wayl aid and attacked themwi th country nade

bonbs and they could identify them But, he did not register
any FIR nor did he ask PW28 S. 1., P.S. Mippala to register the
FIR He tried to explain this by stating that since the dying
decl aration was being recorded, he directed PW28 S. 1., P.S.
Muppal a to register the FIR on the basis of the dying

decl arati on. He admtted that by the tine he conducted the

i nquest of the dead body of Singaiah at the place of offence, he
had exam ned and recorded the statenents of PW1 to PW11

and after the inquest he recorded the statenents of PW12 to
PW16. He admitted that the FIR was not registered even at

the tinme of exam nation of PW1 to PW6 by himin the

hospital. The evidence of this witness al so shows that though

the earliest version was available, it was suppressed. Thi s

makes the investigation of the case suspect.

17. PW21 is the doctor attached to the Governnent

Hospital, Sattenapally. He stated that he sent an intimation to
the Police Station, Sattenapally in respect of adnission of

PW1, PW3 and PW4. The intimation is at Ex- P/20. It bears

the date 16/3 / 1 993 but does not state the time. It also bears
the signature of PW21. PW 21 further stated that on

17/3 / 1 993 at 3.05 a.m, he sent requisition to the Magistrate

22



for recording the dying declaration of PW1. It is at Ex- P/18.
Admttedly on this requisition, the date was originally put as

16/3 / 1 993. But, later on, ‘6" is overwitten as '7’'. Thus, Ex-

P/ 20 and Ex-P/ 18 create doubt about the tine and date of the

incident. If PW1, PW3 and PW4 were adnitted in the

Governnent Hospital on 16/3 / 1993 then, the incident could

not have happened at 1.00 a.m on 17/3 | 1993. The
expl anation given by PW21 that he changed the date from

16/3 / 1 993 to 17/3 / 1993 as it crossed nidni ght does not

stand to reason. It is pertinent to note that PW21 did not

send any intimation to the police in respect of other injured -
Wi t nesses. PW28 S. 1., P.S. Mippala and PW29 the GCrcle

I nspector, P.S. Mippala also did not send any requisition to

the hospital with respect to the other injured wtnesses.

PW27 S.1., P.S. Sattenapally stated that he received Ex-P/ 20

i.e. intimtion in respect of adm ssion of PW1l, PW3 and PW4

bearing date ‘16/3 / 1993’ and the signature of PW21 at 10.30

p.m This means the injured were in the hospital by the tine

of preparation of Ex-P/20 i.e. before 12.00 m dnight. The trial

court’s view that this creates doubt about the prosecution’s
claimthat the incident happened at 1.00 a.m on 17/3 / 1993

cannot be called perverse. Mreover, if PW1, PW3 and PW4

were adnitted in the hospital on 16/3 / 1993 nuch prior to

nm dni ght and if PW1' s dying declaration had to be recorded,

requi sition should have been sent to the Mgistrate by PW21

i medi ately and not at 3.05 a.m on 17/3 / 1993.
Consequently, Ex-P/1 i.e. the dying declaration of PW1
recorded at 3.15 a.m on 17/3 / 1993 gives scope to criticism

t hat after prol onged di scussi on, t he i nvestigating of ficer
through PW21 sent the requisition to the Magistrate and the

dyi ng decl aration was recorded after much deli berat2i40n.
Pertinently, PW8 stated that some of their party |eaders had

visited themin Sattenapalli hospital. Besi des, PW 19, who



was attacked prior to the incident in question, was already

there in the hospital. Therefore, there is basis for the criticism

t hat there was del i beration bef ore recording the dying
decl arati on. The Hi gh Court has referred to the evidence of

PW4 to the effect that no | eaders fromthe party of the

prosecution w tnesses had visited the hospital. The Hi gh
Court held that therefore, there can be no tutoring. It is
difficult to accept this subm ssion given the history of this
incident. PW19 was attacked by the other group prior to the
incident in question. His presence in the hospital at the time

of recording of PW1' s dying declaration and ot her statenents

itself is sufficient to create doubt about the credibility of the

pr osecution case.

18. It is also pertinent to note that while PW13, the Head
Constabl e stated that the injured were first taken to the village
and then to the hospital, PW28 S. 1., P.S. Mippal a stated that
the injured were directly taken to the hospital. If, as stated 2?
PW 13 the injured witnesses were first taken to the village and
then to the hospital, then it is possible that after consultation
with villagers they inplicated the accused. This makes a dent

in the prosecution story.

19. There are certain other aspects which add up to the
weaknesses of the prosecution case. Ex- P/1 states that Challa
Nar asi mha Rao went to the hospital along with PW1, but his
nane was not in the charge-sheet as a witness. Ex-P/1 refers

to Somapal |i Kotai ah as an assailant but his nane does not
figure in the charge-sheet as an accused. Ex- P/ 1, which was
recorded at 3.15 a.m on 17/3 / 1 993, states that two persons
wer e murder ed. As per intination [ Ex- P/ 19], deceased-
Chanchai ah died at 4.50 a.m on 17/3 / 1993. It is not

understood how it is stated in Ex- P/1 that two persons were



dead. PW1 stated in his cross-examination that he did not get
down fromthe tractor at any stage. But in his dying
declaration [Ex-P/1], he stated that he fell down in the bushes.
Moreover, in the inquest report prepared by PW29, the nane

of one Challa Koteshwar Rao is shown as the person who first -
saw deceased- Si nghai ah dead. In colum 4, name of Challa

Kot eshwar Rao is nentioned as the person who had | ast seen
deceased- Si nghai ah alive and that he was traveling in the
tractor along with other w tnesses. However, PW17 Cholla
Manganmmao, the wife of deceased Singhaiah stated that on

that day, Challa Koteshwar Rao was in the village. Seizure of
weapons has been disbelieved by the trial court as well as the
H gh Court. It is also inportant to note that PW1 stated in Ex-
P/1 that 30 people attacked them But names of only Al to
Al2 and A15 figured therein. Nanmes of all the accused were
not stated by the w tnesses. They stated that they would be
able to identify the accused. However, no identification parade
was held. Therefore, it cannot be said with certainty which
accused attacked whom Moreover, there are so many

om ssions and contradictions in the evidence of prosecution

wi tnesses, that the entire fabric of prosecution case appears to
be ridden w th gapi ng hol es. These di screpanci es have been
meticul ously noted by the trial court. The Hi gh Court,
however, holds that the w tnesses were exam ned 5= years

after the incident and, therefore, such discrepancies are -
nat ural . It is true that due to passage of tine, wtnesses do
deviate fromtheir police statements as their nenory fades to
sonme extent. Reasonabl e al | owance can be made for such

di screpanci es. But when such di screpanci es nake the
foundati on of prosecution case shaky, Court has to take strict
not e thereof. In this case, the trial court has neticul ously
| ocated the discrepanci es and opined that the w tnesses have

di scredited thensel ves. The Hi gh Court ought not to have



overl ooked this reasoning of the trial court.

20. Finally, we nust note that the Hi gh Court has not

stated why it felt that the trial court’s view was perverse. It
has not stated what were the conpelling reasons, which

persuaded it to disturb the order of acquittal. As noted by this
Court in several decisions if two reasonabl e views are possible,
the appellate court shall not disturb the order of acquitta
because it feels that some other viewis possible. The

reasonabl e vi ew which reinforces the presunption of innocence

of the accused nust be preferred. In our opinion the trial
court’s view was not perverse. It was taken after thorough
mar shal | i ng of evi dence. It was a reasonably possible view

The Hi gh Court erred in disturbing it.

21. In the circunstances, the appeals are all owed.
i mpugned judgnment and order is set aside. The appellants in
both the appeals are acquitted of all the charges. They are on

bail. Their bail bonds stand di scharged.

(Sudhansu Jyoti Mukhopadhaya)

(Ranj ana Prakash Desai)

New Del hi ;
April 22, 2014.
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| TEM NO. | A COURT NO. 13 SECTI ON 11
(For Judgnent)
SUPREME COURT OF I NDI A
RECORD COF PROCEEDI NGS
CRI M NAL APPEAL NQ(s). 1424 OF 2003
NALLABOTHU RAMULU @ SETHARAMAI AH & ORS. Appel I ant (s)

VERSUS
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STATE OF A P. Respondent ( s)

W TH APPEAL(CRL) NO. 15 of 2004

Date: 22/04/ 2014 These Appeals were called on for Judgnent
t oday.

For Appellant(s)
John Mat hew, Adv.
Anagha S. Desai , Adv

5=

M. G Ramakrishna Prasad, Adv.

For Respondent (s)
D. Mahesh Babu, Adv.
Amit K. Nain, Adv.

==

Hon’ bl e Ms. Justice Ranj ana Prakash Desai
pronounced the Judgnent of the Bench conprising Hon' ble M.
Justi ce Sudhansu Jyoti Mikhopadhaya and Her Ladyshi p.

The appeals are allowed in ternms of the signed Non-
Reportabl e Judgnent. The inpugned judgnent and order is set
asi de. The appellants in both the appeals are acquitted of

all the charges. They are on bail. Their bail bonds stand
di schar ged.
(Vi shal Anand) (I'ndu Pokhriyal)
Court Master Court Master

(Si gned Non-reportabl e Judgrment is placed on the file)
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