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JUDGMENT
P. Sat hasi vam J.
1) This appeal has been filed against the judgnent and order dated

30. 04. 2008 passed by the High Court of Judicature for Rajasthan at Jodhpur
in Crimnal Appeal No. 586 of 2004 whereby the Division Bench of the High
Court dismissed the appeal wth regard to the appellant herein while
setting aside the conviction and sentence inposed upon rest of the two
appel lants therein by the Court of Sessions, Udaipur, vide order dated
18. 05. 2004 in Session Case No. 96 of 2001 for the offence punishable under
Section 302 read with Section 34 of the Indian Penal Code, 1860 (in short

"the IPC).

2) Brief facts

(a) As per the prosecution case, on 18.12.2000, at around 10:30 p.m,
Ni zam (the conpl ainant), lIqgbal, Jaml and Min were returning back to
Khanji Peer, Udai pur on two scooters after having neals at Mlla Talai
Udai pur, in-laws’ house of Igbal. At that tinme, when all four of them

reached near the house of Ashfaq, all of a sudden, Shahjad and Mijaffar

sons of Ashfaq, cane in front of their scooters and stopped them On seeing
them I1gbal got down fromthe scooter and asked as to what is the matter?
| medi at el y, Shahjad and Mij affar shouted ' Arshad fire’. On hearing the
same, Arshad, who was standing in the verandah of his house wth a gun

fired three shots which hit on the chest and shoul der of Igbal, as a result
of which, he fell down. N zam Janmil and Min, who were also standing
closer to Igbhal, ran away fromthe spot.

(b) Thereafter, N zam (the conplainant), Jam| and Min took Igbal to the
hospital in the car of Raja@iraj (PW7) and submitted a witten report
(Exh. P-1) to Nazir Khan, Sub-Inspector of Police (PW19), posted at P.S

Sur aj pol, Udai pur, on the basis of which, a First Information Report (FIR)
bei ng No. 523 of 2000 (Exh. P-52) was registered agai nst Arshad Hussain (A-
1), Miyjaffar (A-2) and Shahjad (A-3) under Sections 341, 302 read wth
Section 34 of IPC and Section 30 of the Arms Act, 1959. It was also stated
inthe witten conplaint that there was old ennmty between Ashfaq and |qgba

and the said incident was a pre-determned plan in order to kill him and
al so that he had seen the gun in the hands of Arshad while running away.

(c) After filing of the chargesheet, the case was conmitted to the Court
of Sessions, Udai pur whi ch was nunbered as Session Case No. 96 of 2001

(d) The Sessions Judge, vide order dated 18.05.2004, <convicted Arshad
Hussain (A-1), Mijaffar (A-2) and Shahjad (A-3) under Section 302 read wth
Section 34 of I PC and sentenced themto undergo rigorous inprisonnment (Rl)



for life along with a fine of Rs. 10,000/- each, in default, to further
undergo Rl for one year.

(e) Aggri eved by the said order of conviction and sentence, the appellant
herein (A-1) and other convicted accused (A-2 and A-3) filed an appea
being Crimnal Appeal No. 586 of 2004 before the Hi gh Court. By judgnent
dated 30.04.2008, the High Court, while acquitting Mijaffar (A-2) and
Shahjad (A-3) of all the charges, confirned the conviction and sentence of
Arshad Hussain (A-1).

(f) Agai nst the said order, the appellant-accused has filed this appea
by way of special |eave before this Court.

3) Heard M. Sushil Kumar Jain, I|earned counsel for the appellant-
accused and Dr. Manish Singhvi, |earned Additional Advocate Ceneral for the
respondent - St at e.

4) M. Sushil Kumar Jain, |learned counsel for the appellant-accused
mainly contended that the deceased was a history-sheeter, hard core
crimnal, was involved in nore than 17 crimnal <cases in the States of
Raj ast han and Gujarat and was detai ned under Section 3(2) of the Nationa
Security Act, 1980 (Act No. 65 of Central Act of 1980). He further
submitted that the deceased and his gang wanted to extract noney from the
appel l ant by demanding Rs. 50 | akhs and when the appellant did not agree to
the sane, the deceased and his gang attacked his brother and 4-5 years’ old
daughter. He further pointed out that in view of the background of the

said enmty between his gang and the appellant as well as his fanly
menbers, even if the prosecution case is acceptable, the appellant is
entitled to avail the right of private defence. He also subnitted that

i nasnuch as the other co-accused, nanely, Mijaffar (A-2) and Shahjad (A-3),
have been acquitted by the High Court believing their alibi that they were
not present at the place of incident, the entire prosecution story is to be
di sbelieved. According to him in view of the acquittal of those persons,
viz., Mijaffar (A-2) and Shahjad (A-3), the genesis of the prosecution case
is conpletely falsified.

5) On the other hand, Dr. Manish Singhvi, |earned Additional Advocate
General for the respondent-State subnitted that though the State has not
preferred any appeal against the acquittal of A-2 and A-3, in the |light of
overwhel mi ng evi dence adduced by the prosecution wth reference to the
specific role of the appellant, the H gh Court is justified in confirmng
his conviction, hence, prayed for dismissal of the appeal

6) We have carefully considered the rival subm ssions and perused al
the rel evant materi al s.

Di scussi on

7) In order to understand the rival subnmissions, it is wuseful to refer
the First Information Report (FIR) made by PW4 which reads as under:

"Sir,

Submitted that today on 18.12.2000 at 10.30 p.m night, | [Iqgbal
Bhai, Janeel Bhai and Mdin Bhai were returning to Khanji Peer on two
scooters, after taking meals, from SASURAL of |qgbal Bhai at the house
of Babu Bhai which is at Mulla Talai. That at about 10.45 p.m, al
the four of us reached near the house of Ashfaw in Kishanpol where
there is a Ghati. M scooter was ahead which | was driving. | gba
Bhai was sitting behind ne and anot her scooter which Min was driving
and Janeel was sitting behind him W were going side by side. Since
there is ghati near the house of Ashfaw, scooters were at slow speed
just then Shahjad and his brother Muzaffar canme against ny scooter al
of a sudden and stopped us and just then Igbal Bhai got down and asked
what is the matter, by then Shahjad and Muzaffar both shouted Arshad
fire, just then Arshad, who was already standing near the wall of the
Verandah having a gun in hand fired three shots of gun. | feared and
sat down and the bullet hit in the chest and side of Igbal Bhai and he
fell dowmn there itself. At that tine Janmeel and Min were also



standing close by and all the three of themfled fromthe scene. At
the tine of this incident all the street lights of the road and the
light in the verandah of the house of Ashfaq were also lit. There was
old enmity between Ashfaq and | gbal Bhai and they have committed this
murder with pre-planning. Wile running, | saw gun in the hands of
Arshad. Please take action. Thereafter |, Jameel, Min put Igbal in
the car of ny friend Raja alias Siraj and brought to the hospita
where he died."

8) If we carefully scrutinize the contents of the FIR given by N zam (PW
4), it is clear that the occurrence took place at 10:30 p.m on 18.12.2000
when | gbal (since deceased), N zam (PW4), Janmi| (PW6) and Minuddin (PW
5) were returning to Khanji Peer on two scooters. When all the four reached
near the house of Ashfaq, Shahjad (A-3) and his brother Mizaffar (A-2) cane
towards their scooters and stopped them On seeing this, |Igbal got down
and asked about the matter, by then Shahjad and Mijaffar both shouted
"Arshad fire". On hearing the same, Arshad (A-1), the appellant herein,
who was standing in the verandah of his house with a gun opened fire upon
them It is further stated that the appellant, who was having gun in his
hand, fired three shots and in order to escape, N zam (PW4) sat down and
the bullet hit in the chest and the shoul der of Iqgbal as a result of which
he fell down imediately. Afterwards, PW 5 and 6 ran away fromthe scene.

It is also stated that at that time, the streetlights as well as the 1ight
of the verandah of the house of Ashfaq were on. It is also seen that there
was old enmty between Ashfag and |1gbal. It is further clear that on

seeing the deceased and the prosecution party and also on the shoutings of
A-3 and A-4, the appellant herein (A-1), who was standing in the verandah
fired three shots which hit the deceased due to which he sustained fata
injuries.

9) It isnot in dispute that the Hgh Court, after analyzing the
evi dence of prosecution witnesses, particularly PW 4, 5, 6, 7 and 19 and
the defence pleaded by A2 and A-3, accepted the plea of alibi and
categorically concluded that both of themwere not present at the scene of
occurrence. W have already stated that the State has not challenged the
said order of acquittal by filing appeal before this Court and it has
becone final. It is clear that with the acquittal of said persons, viz., A
2 and A-3, the genesis of the prosecution case is conpletely falsified.
Let us analyse this aspect in detail hereunder

10) Though M. Sushil Kumar Jain has mainly submitted that the deceased
was a history-sheeter and he threatened the fanmly menbers of the appellant
on several occasions and also in view of the crimnal antecedents of the
deceased, there is no acceptable evidence for availing the right of private
defence as clainmed by him Li kewi se, though this Court on 29.09.2008
i ssued notice qua nature of offence only considering the materials placed
by both the sides, we have gone into the nmatter in depth in order to do
complete justice to the parties.

11) We have already noted the contents of the FIR and the conclusion of
the High Court ordering the acquittal of A-2 and A-3. The first witness

relied on by the prosecution is Nizam (PW4) - the conpl ai nant. A perusa
of the evidence of PW4 shows that the sane is in conformity wth the
contents of the FIR In other words, he reiterated what he has stated in

the FIR The inportant statenent nmade by himas stated in the FIR is as
under:

"l gbal Bhai asked the accused as to what is the matter, by then
Arshad fired. Arshad, who was already standing with gun inside the
boundary wall of his house shot three fires on Igbal. One shot hit on
the right shoulder and right armpit."

It is clear fromthe above that only on the direction of Shahjad and
Mij af far, Arshad (the appellant herein) fired at |gbal

12) The ot her witnesses exam ned on the side of the prosecution were PW



5, 6 & 7. Al of themmade sinmlar statements as that of PWA4. In other
words, all the three witnesses once again reiterated simlar assertion made
in the FIR including the presence of Shahjad and Mijaffar, stopping of
scooters and shouting Arshad to fire on I|gbal

13) The Hi gh Court has found that Mijaffar and Shahjad were not present
at the place of incident. The basis for such conclusion was that at the
relevant time Mijaffar (A-2) was adnitted in a Hospital at Bonbay and
Shahj ad, his brother, was attending himat the said place. In the absence
of challenge as to the sane by the State, it is clear that both the co-
accused were not present at the place of incident and, therefore, three
i nportant aspects of the prosecution case have not been established,
nanely, (a) the party of the deceased was stopped by Shahjad and Muizaffar
(b) the deceased and his associates were stopped by Shahjad and Mizaffar
near the gate of their house; and (c) Shahjad and Mizaffar had asked Arshad
to open fire upon the deceased.

14) A perusal of the contents of the FIR, the statenents of the above
menti oned prosecution witnesses as well as the reasoning of the H gh Court
clearly show that the incident had not taken place as alleged by the
prosecution. W are satisfied that the prosecution had suppressed genesis
and the manner in which the incident took place.

15) In other words, in such circunmstances, in the absence of specific
assertion by PW 4, 5, 6 & 7, the role of the appellant and also in the
Iight of the conclusion by the High Court accepting the alibi pleaded by A-
2 and A-3, the entire prosecution case could not be believed.

16) Anot her aspect to be noticed is the use of automatic 12 bore gun in
the manner alleged by the prosecution. According to the prosecution, each
of the cartridges used in the 12 bore gun has 180 pellets. Wth regard to
the above, Nizam (PW4), who is alleged to have driven the scooter on which
I gbal was sitting, has stated as under

"The scooter which was being driven by Min stopped on the right side
just ahead to ny scooter. Muzaf far and Shahjad only stopped our
scoot er nobody stopped the other scooter. |Igbal got down from |eft
side of the scooter. W, the six persons, who were standing on the
spot were within the radius of about seven feet."

Again it is stated that: -
"This is true that except Iqgbal none of us were hit by the pellet."
Moi nuddin (PW5), in his evidence has stated as under

"This is true that the pellets of cartridge did not hit any one of us
except Igbal Bhai and not hit on our scooter.”

In view of the above, it is seen that after firing 540 pellets, i.e., 3
rounds, how it is possible that none of the witnesses or the brothers of
the appellant did not receive a single pellet though they were wthin 7
feet radius. This aspect has not been clarified by the prosecution

17) In addition to the above infirmties, no scooter was recovered from
the place of incident. Likew se, the story relating to recovery of gun
fromthe custody of the appellant-accused is also doubtful. There is no

evi dence as to how and when the gun was kept by the appellant under the bed
and thereafter got recovered fromhis own house. The story of recovery of
the gun at the information of the appellant is ex facie concocted and
unbel i evabl e.

18) It is a well settled principle of |aw that when the genesis and the
manner of the incident is doubtful, the accused cannot be convicted for the
of fence puni shabl e under Section 302 |PC. I nasnuch as the prosecution

failed to establish the circunstances in which the appellant was alleged to
have fired at the deceased, the entire story has to be rejected.



19) In the light of the above discussion, though we are unable to accept
the contention relating to the right of private defence as pleaded by
| earned counsel for the appellant, on going through the entire prosecution
case, coupled with the reasoning of the Hi gh Court accepting the claim of
the other accused, i.e., A2 and A-3, the entire prosecution case is to be
rejected as unbelievable. In such circunstances, the appellant is entitled
to the benefit of doubt, accordingly, we set aside his conviction and
sent ence.

20) The appeal is allowed. The appellant is directed to be released
forthwith, if he is not required in any other case.

J.
(P. SATHASI VAM
........................................... J.
(J. CHELAMESWAR)
NEW DELHI ;
JULY 17, 2013.
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Hon’ble M. Justice P. Sathasivam pronounced t he
j udgnent of the Bench conprising Hs Lordship and Hon'ble M.
Justice J. Chel aneswar.

The appeal is allowed. The appellant is directed to be
rel eased forthwith, if he is not required in any other case.

| [ Madhu Bal a ] | | [ Savita Sainani ]
| Sr. PA | | Court Master

[ Signed reportable judgnent is placed on the file ]



