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These two appeal s, by Special Leave, arise from the
judgnent and order of the H gh Court of Judicature at
Al'l ahabad passed in C M WP. No. 24673 of 1991 on Decenber 14,
1998. Respondent No.3 in that Wit Petition is the appellant
in Cvil Appeal No.5058 of 1999; he also clains to be a lega
representative of one Sheela Devi, the 4th respondent therein
- being one of her sons. Anpbng the other sons and daughters,
the appellants in Cvil Appeal No.5018 of 1999, have chosen to
file the appeal

The dispute arises under u. P. Ur ban Bui I di ngs
(Regul ation of Letting, Rent and Eviction) Act, 1972 (for
short ‘the Act’). The facts giving rise to these appeals are
so twined as to forma maze. W shall confine reference to
bare facts so as to appreciate the controversy. It appears,
one Seva Ramwas having a Dal MII in property bearing No.9/49
(old 7/3, Mhalla Ahata N dhan Singh, Aligarh). The said
Sheela Devi was the widow of his grand son |late Ram Kishore
GQupta. One Pratibha Rani filed suit No.876/72 in the Court of
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Judge, Small Causes, Aligarh. This suit was against the
husband of Sheela Devi and her brother-in-law Narender Kunar
for possession. In this suit the property was discribed by

specifying its boundaries but without giving any numnber.
Appellants claimthat this suit is in respect of an adjacent
house bearing No.9/75. In the said suit the appellant in
C. A No. 5058/ 1999 was later inpleaded as the 3rd defendant.
Claimng to be in possession of prem ses No.9/75 the appellant
filed Application No.80/1973 under Section 14 of the Act for
regul arisation of her tenancy in 1973. By Oder dated
Sept enber 25, 1973 her alleged tenancy was regul ari sed by the
Rent Control & Eviction Ofice (hereinafter called R C.).

The dispute now projected before us relates to
premi ses bearing No.9/49, referred to above, which was
nunbered from 1952 to 1962 as 7/3 and as 14/36 from 1962 to
1975. It is only after 1975 the nunber of the premses is
referred to as No. 9/49. Appellants claim that prenises
No.9/49 is separate and distinct fromproperty No.9/75. This
is denied by respondents 1 to 3 who claimthat there was and
is no property bearing No.9/75.

One Raj endr a Kumar Varshney filed Appli cation
No. 118/ 1983 under Section 12 of the Act praying that prem ses



No.9/49 be declared as vacant and be allotted to him On
January 11, 1985 that application was allowed by the R C
declaring the vacancy but nmaking no order of allotnment in his

favour. The appellant clainms to have filed an application to

recall that order and it is stated that pursuant to an order
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made thereon, an inspection of the prem ses was nade and

report submitted. However, the application for recall is

resting at that stage. Sheela Devi also filed an application
under Section 16 of the Act for rel ease of prem ses No.9/49 to
which respondents 1 to 3 are parties. But the learned R C
rejected the sane on Septenber 27, 1985; however, the
application of respondents 1 to 3 filed under Section 16 of
the Act for release of the said premises in their favour was
ordered on Decenber 6, 1985. Sheela Devi filed U P.UB

revision No.69/85 against the order dated Septenber 27, 1985
and U.P.UB. revision No.7/86 against the order of the Rent
Controller dated Decenber 6, 1985. The appellant also
challenged the said orders in U P.UB. Revision No.82/1985.
Al  the three revisions cane to be di sposed by a common order
dated May 15, 1991 by the learned District Judge, Aligarh

The orders under challenge in revision were set aside and the
case was directed to be renitted to the Rent Controller for
fresh disposal. Dissatisfied with the said order of the
District Judge, respondents 1 to 3 filed the afore-mentioned
wit petition. The High Court set aside the order of the
|l earned District Judge and restored the order of the Rent
Controller and thus allowed the wit petition by the inpugned
order on Decenber 14, 1998. It is fromthat order that these
appeal s ari se.

Various contentions are urged before us by the |earned
counsel for the parties but in the view we have taken we do
not consider it necessary to refer to them |Inasnmuch as the
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essence of the controversy between the parties is declaration
of vacancy and allotnment and rel easing of prem ses nunber 9/49
and indeed the parties initiated action claining the said
reliefs, it wll be necessary to advert to the relevant
provisions of the Act. Section 12 which deals wth deened
vacancy of the building in certain cases is in the follow ng
terms:

"Section 12 - Deened vacancy of buil di ng@@
(0606060606060 06000000000000

in certain cases. - (1) Alandlord or tenant of @@
(666000000606 000006;
a building shall be deened to have ceased to

occupy the building or a part thereof if -

(a) he has substantially renoved his
effects therefrom or

(b) he has allowed it to be occupi ed by
any person who is not a menber of his famly, or

(c) in the case of a residentia
building, he as well as nenbers of his fanily
have taken wup residence, not being tenporary
resi dence, el sewhere

(2) In the case of non-residentia
buil ding, where a tenant carrying on business in
the building adnmits a person who is not a nenber
of his family as a partner or a new partner, as
the case nay be, the tenant shall be deened to
have ceased to occupy the buil ding.



(3) In the case of a residentia
building, if the tenant or any nmenber of his
famly builds or otherw se acquired in a vacant

(5) A tenant or, as the case may be, a nenber of
his famly, referred to in sub-section (3) shall,
have a right, as landlord of any residentia
building referred to in the said sub-section
which rmay have been let out by him before the
comrencenent of the Utar Pradesh Urban Buil di ngs
(Regul ation of Letting, Rent and Eviction)
5

(Anendnent) Act, 1976 to apply under clause (a)
of sub-section (1) of Section 21 for the eviction
of his tenant from such buil ding, notwi thstanding
that such building is one to which the renaining
provi sions of this Act do not apply."

Sub-section (1) of Section 12 says that a |andl ord or @@
cceeeeeccecece
a tenant of a building shall be deened to have ceased to@@
(660 06600606006060060600606006060060006060060600606006060060600606006060006:
occupy the building if (a) he has substantially renoved his@@
(6000600060000600600000:

effects therefrom or (b) he has allowed it to be occupied by
any person who is not a nenber of his famly; or (c¢) in the
case of a residential building, he as well as nenbers of his
fam |y have taken up residence, not being tenporary residence,
el sewhere. It is thus clear that before an order under
Section 12 is nade it is necessary for the RC to reach
conclusion as to who the landlord is and who the tenant is and
whether in the circunstances, they have comitted anyone of
the acts nentioned above so as to attract the deening
provi sion of sub-section (1) of Section 12

Section 16 which provides for allotnent and rel ease of
vacant building, after declaring the vacancy, in the foll ow ng
terns:

"Section 16: Al lotment and rel ease of @@
(6600600060 006000600060006
vacant building. - (1) Subject to the provisions@®
6600660066006 60:
of the Act, the District Magistrate rmay be order

(a) require the landlord to let any
building which is or has fallen vacant or is
about to fall vacant, or a part of such building
but not appurtenant |and alone, to any person
specified in the order; or

(b) release the whole or any part of such
6
building, or any land appurtenant thereto, in
favour of the I andl ord.



(10) Nothing in sub-section (9) shall be
construed to require the District Magistrate to
take any evidence or hold any formal inquiry
before fixing the presunptive rent of t he
building allotted, and the anobunt nentioned in
the allotnment order as presunptive rent shall be
subject to any agreenment in witing between the
parties or to any subsequent determ nation of
standard rent after formal inquiry under Section
9:

Provided that until the presunptive rent
is so revised by agreenent or by an order under
Section 9, the tenant shall continue to be liable
to pay rent according to the presunptive rent
specified in the allotnent order, so however,
that any subsequent order under Section 9 shal
relate back to the date of commencenment of the
tenancy.]"

A plain reading of Section 16 discloses that the
District Magistrate now the Rent Controller is enmpowered to
pass an order requiring the landlord to let any buil ding which
has fallen vacant and is about to fall vacant or a part of
such building but not appurtenant |and alone to any person
specified in the matter.  ause (b) of sub-section (1) which
is inportant for purposes of this case would indicate that an@@

order of release of the whole or any part of the building of@@

It is thus clear that both for purposes of declaring a
vacancy or for allotnment and/or release of a building it is
necessary to determine, unless it is adnitted, as to who anong
the conpeting claimants - the parties - the landlord is.
Section 3 (j) of the Act defines landlord to nean in rel ation
to a building a person to whomits rent is or if the building
were |et would be paid and includes except in clause (g) the
agent or attorney or such person.

We have gone through the orders of the | earned Rent
Controller, the District Judge and the High Court. It appears
that in the maze of the conplicated facts the authorities did
not address thenselves to this germane question of determ ning
as to who the landlord of prenises no.9/49 is. Wthout such
determination, no correct decision can be reached under
Sections 12 and 16 of the Act. W would like to clarify that
under the Act the word ‘landlord is not used, synonynous wth
the owner. It is enployed in a sense which includes a
landlord but it does not necessarily nmean an owner. Every
owner of a building may be a | andl ord but every | andl ord need
not be an owner. The learned District Judge did allude to
this point but he did not appreciate the distinction between
an owner and a |I|andlord. On the facts and in t he
circunst ances of the case we think it would be just and proper
to set aside the order of the Rent Controller, the |earned
district Judge and the High Court and remt the nmatter to the
Rent Controller to decide afresh, after giving opportunity to
the parties, the questions as to who falls within the neaning
of the expression |andlord and whether the prenises can be
deemed vacant and be released in favour of anyone of the
parties.

In determining that question the |earned Rent
Controller shall also decide for purposes of those cases as to
whether 9/75 and 9/49 are two different properties or two
di fferent nunbers of the sane property.



Having regard to the fact that these proceedi ngs were
initiated as | ong back as in 1983 we consider it apt to direct
the learned Rent Controller to dispose of these matters
expeditiously, in any event, before the end of Decenber, 2001

W direct that the anount deposited by the appellants
be refunded to them

The appeal s are accordingly allowed. Having regard to
the circunstances of the case, there shall be no order as to

costs.
. SP1
.......................... J
(Syed Shah Mohanmed Quadri)
New Del hi, J
April 19, 2001 (S.N. Variava)
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UPON hearing Counsel the Court nmade the foll ow ng

O R D E R@@
BBBBBBBBB
........ T I J
SP2
The appeals are allowed. There shall be no order as
to costs.
. SP1
(S. Thapar) (Kanwal Si ngh) @@
PS to Registrar Court Master @@
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The signed order is placed on the file.



