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REPORTABLE
IN THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON
CIVIL APPEAL NO. 993 OF 2002
C. R Jayaraman & Os. ----Appel l ants
Ver sus
M Pal ani appan & O's. ----Respondent s
JUDGVENT
TARUN CHATTERJEE, J.
1 This appeal is filed against the judgnent and

order dated 25th of Septenber, 2001 of the Hi gh Court of
Judi cature at Madras whereby the H gh Court had
di snmissed the L.P.A. No. 196 of 1996 preferred by the
appel l ants before it.
2. The relevant facts leading to the filing of this
appeal as energing fromthe case nade out by the
appel lants are narrated in a nutshell for a better
under st andi ng and deterni nation of the disputes
bet ween the parties:

It is the case of the appellants plaintiffs before the
trial court that their ancestor Ellu Iyer, constructed and
bui | t three t enpl es, nanel vy, Pillaiyar Tenpl e
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Anj aneyaswani Tenpl e and Gopal akri shna tenpl e out of

his own funds some time before 1890. The aforesaid
tenpl es were throughout treated as private tenples of the
appel lants and were virtually in their nmanagenent. The
menbers of the public never had any right to offer
worship in the tenples and the deities were never
dedicated to the public. On 18th of March, 1965, the

nmot her of the first appellant had received a letter from
three persons alleging that they had been appointed as
non-hereditary trustees of the aforenentioned tenples by
the H ndu Religious and Charitabl e Endownents Board

(in short "the Board"), directing the nother of the first
appel lant to hand over the property and records of the
tenples. In the same year, the nother of the first
appellant filed a Wit Petition being WP No. 1492 of

1965 before the High Court at Madras, praying for
quashi ng the order of the appointnment of non-hereditary
trustees of the said tenples. On 15th of March, 1967, the
Hi gh Court allowed the Wit Petition directing the

nmot her of the first appellant to file an appropriate
application before the Deputy Conm ssioner of the

Board for declaration of the aforesaid tenples as the
private tenples of the famly of the appellant. Thereafter
the nmother of the appellant filed an application being
O A No. 28 of 1970 before the Deputy Conmi ssioner of

the Board under section 63(a) of the Hi ndu Religi ous and
Charitabl e Endowrents Act. The said application was

di snmi ssed on 1st of October, 1973, and on appeal, the
Conmi ssi oner of the Board confirmed the said order on

19t h of Decenber, 1973. Thereafter, the appellant on 18 th



of March, 1974, filed a suit for setting aside the order of
the Conmi ssioner being OS. No. 169 of 1974 before the

Pri nci pal Subordi nate Judge, Erode, Tamilnadu. The trial
court held the aforesaid tenples as public tenples.

Aggri eved by the judgnent and order of the trial court,
the appellants preferred first appeal before the Mdras

Hi gh Court being A S. No. 665 of 1982 on 13th of

August, 1982 which was dism ssed by the H gh Court on

21st of June, 1996. Thereafter, the appellants preferred a
Letters Patent Appeal being L.P.A No. 196 of 1996

before the Division Bench of the H gh Court which

di snmi ssed the sanme. Thus, being aggrieved, the

appel lants preferred the present appeal, which on grant of
| eave was heard in the presence of the | earned counse

for the parties.

3. We have heard the argunments of the | earned

counsel appearing on behalf of the parties and perused

the materials on record. Having done so, we do not find
any reason to interfere with the judgnment of the High
Court which was based practically on the question of

fact arrived at not only by the High Court but also by the
trial court. Reasons are as follows :

4. Lear ned counsel appearing on behal f of the
appel I ants contended that the Board was not enpowered

under the Madras Hindu Religious and Charitable

Endownents Act, 1959 to declare a private tenple as a
public tenple. W are not in agreenment with this

argunment of the |earned counsel for the appellants. A
perusal of the relevant provisions of the Act would

clearly show that there is no bar for the Board to declare
a particular tenple as a public one. However, the suit

that was filed by the appellants which gave rise to filing
of this appeal in this Court was for a declaration that the
aforesaid tenples were private in nature and not public
tenpl es. Therefore, it was for the plaintiffs/appellants to
prove on evidence that such tenples were private in

nat ure.

5. Bef ore we proceed further, we may, at this
juncture, refer to a decision of this Court in the case of
Har i Bhanu Mahar aj of Bar oda VS. Charity

Conmi ssi oner, Ahnedabad [(1986) 4 SCC 162], in

which this Court has categorically held that the onus of
proving the tenple as public or private vests with the
Board. Drawi ng inspiration fromthe aforesaid decision

of this Court, the | earned counsel appearing on behal f of
t he appel |l ants had drawn our attention to the order
passed by the Board holding that the aforesaid tenples
were public in nature and submtted that the said order
of the Board was not in accordance with | aw because the
Board had failed to discharge its onus of proving the
aforesaid tenples as public. Froma plain reading of the
order of the Board, which is already on record, we are of
the view that the Board had categorically held on
materials sufficient to prove that the aforesaid tenples
were in fact public tenmples and not private tenples as

al | eged by the appellants. In the aforesaid decision of
this Court, it was observed as follows : -

"Even the provision of the collection boxes
for cash and grains cannot by itself be a
deci sive factor to conclude that the Math is a



public Math. The coll ection boxes had been
installed in the Sabha Mandap as well as near
the Samadhis. Since there is no evidence that
Laxman Maharaj and Hari bhat Maharaj for
whom t he Samadhi s have been built were
religious | eaders revered by the public, the
provi sion of the collection boxes near their
Samadhi s woul d have been only for deposit of
of ferings by the nenbers of the famlies on
@Quru Purnima day or in fulfilnment of vows
taken by them More than this, the contents of
t he cash boxes themsel ves di sprove the
assunption that they have been kept there to

enabl e the nenbers of the public to nmake

of ferings in cash or grains during their visit
to the Mandir. O the two boxes kept in the
Sabha Mandap one was found to contain 1/4
pound of wheat and the other Rs. 0-8-9.
Simlarly the boxes kept near the Sanmadhis
were found to contain 1/4 pound of rice and
one paise respectively. If the nmenbers of the
public had been visiting the Mandir even
occasionally and depositing contributions of
grains and cash in the collection boxes, the
quantum of grains and the anpbunt of cash
woul d not have been so neagre and trivial as
1/ 4 pound of wheat and, Rs. 0-8-9. These
reveal ing features have been | ost sight of by
the H gh Court and has led to fall aci ous
concl usion.”

In the present dispute as had been noted by the
trial court and later affirmed by the High Court inits
i mpugned judgnent, it has been proved beyond doubt
that public offerings were accepted during the norma
days of worship by the Poojari, and that the nenbers of
the public visited the tenple often as a matter of right
wi t hout any hi ndrance or obstruction. The appellants
contended that as per the H ndu custons, they could not
stop the general public fromcomng inside the tenple
even though the tenple is a private tenple. Though this
contention has sone weight in the light of the

circunstances, yet it cannot be the sole deciding factor to
determ ne whether a tenple is in fact a private one or
dedicated to the public. In the decision reported in
Goswami Shri Mahal axmi Vahuj i VS. Shah
Ranchhoddas Kalidas (dead) & Os. (AIR 1970 SC

2025), this Court has held as foll ows:

"The true character of the particul ar
tenple is decided on the basis of various
circumstances. In those cases, the courts have
to address thensel ves to various questions

such as:

i) Is the tenple built in such inposing
manner that it nmay prinma facie appear to
be a public tenple?

ii) Are the nenbers of the public entitled to

worship in that tenple as of right?



iii) Are the tenpl e expenses net fromthe
contributions made by the public?

iv) Whet her the sevas and unsevas conducted
in the tenple are those usually conducted
in public tenples?

V) Has the managenent as well as the
devot ees been treating that tenple as a
public tenple?"

Taki ng t hese above- nent i oned poi nts into
consideration, the trial court as well as the High Court
proceeded to deternine the nature of the aforesaid
tenples as to whether they were public or private in
nature. In this connection, the trial court as well as the
H gh Court, on consideration of fact and evi dence,
docunentary and oral, came to the conclusion of fact
that the appellants could not prove by production of
cogent evidence that the tenple was or is situated in a
patta |l and of the appellants as they had cl ai ned. The
H gh Court in its judgnment passed in the first appea
dated 21st of June, 1996, which was affirmed by the
Di vi sion Bench of the High Court in the Letters Patent
Appeal , observed as foll ows:

"Two choultries have been put up in

Pillaiyar tenple and the object of
constructing those choultries is to enable
the relatives of his predecessors and the

| essons to stay there when they cone to
Erode and it would go to show that the

obj ect of constructing the choultry itself is
to enabl e the persons other than the fanmily
menbers of Ellu lyer to stay there

Therefore it cannot be stated that the
tenpl es have been constructed in their

patta |l and and the object of constructing
the tenples is only to benefit their famly".

6. The Poojari of the aforesaid tenples deposed
before the trial court and stated categorically in his
deposition, which was accepted by the H gh Court al so, that
the Pooja articles were received fromthe public during the
Pooja tine and in turn, he used to give Prasadamto the
public. It was also stated by himthat utsavams were used to
be conducted during "Skanda Sasnti", "Thai Pyosan, and
"Panchuni Uthirant; and on those occasions, the deities
were taken out as a general customin procession through
the main roads of Erode town. It was also admitted by him
that during festival days and al so during the Pooja tine,
public used to cone and offer their worship before the
deities and there was no direction issued to himthat he
shoul d not performthe pooja offered by the public. The
Pooj ari had al so admtted bef ore t he Assi st ant
Conmi ssi oner of the Board that public used to conme to the
festival w thout any obstruction and that they used to offer
donations and collect funds fromthe public to conduct
festivals in the tenples. The H gh Court, in its inpugned
Judgnment, relied on its decision reported in The Madras

H ndu Rel i gi ous Endownent Board vs. V.N. Deivana

Ammal By Power of Attorney Agent TV. Mhal i ngam

lyer, [1952 (Il1) ML.J. 686], which held that where there
was an Utsava idol and processions were taken out, it would
indicate the fact that the tenple was a public tenple. This
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principle was also reiterated in anot her decision of the
Madras High Court in the case of Conmissioner, HR &
C.E. Vs. Kalyanasundara Mudaliar; [1957 (I1) MJ 463],
wherein it was also held that the provisions of the
settl enent deed taken along with the other features such as
the existence of Dwaj ast hanbam Bali peetham and U sava
Vi graham and carrying on deity in procession and accepting
Deepar adhana fromthe nenbers of the public on that
occasi on conclusively establish that the institution was a
pl ace of public religious worship conducted to or for the
benefit of the H ndu conmunity in the village as a pl ace of
religious worship and that it was the public and not a
private tenple and fell within the definition of Section
9(12) of the Madras Act Il of 1927. We are in respectfu
agreement with the views expressed by the Madras High
Court in the aforesaid two decisions regarding the principles
to be applied to cone to a finding whether the tenple is
private or public in nature. The evidence at our disposa
al so shows that the public at large used to offer worship to
the Vinayaka Tenple in the platformof Brough Road and
al so the Ajaneya tenple in the bank of the river Cauvery
and these tenples were al ways accessible to the residents of
Er ode and the public had al ways regarded these tenples
with great esteem and veneration. This Court in Deoki
Nandan vs. V. Miurlidhar & Os. [AIR 1957 SC 133], held
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that where idols were installed not within the precincts of
residential quarters, but in a private building constructed for
that very purpose on a vacant site and where sone of the

i dols were permanently installed on a pedestal within the
tenple precincts, that is nore consistent with the

endowrent being public rather than private. Further, a
Constitution Bench of this Court in Tilkayat Shri

Govindlalji Maharaj etc. vs. State of Rajasthan & Os

[AIR 1963 SC 1638], held that where evidence in regard to

the foundation of the tenple is not clearly available, the
answers to the questions nanely, are the nenbers of the
public entitled to take part in offering service and taking
darshan in the tenple, are the nmenbers of the public

entitled to take part in the festivals and cerenoni es arranged
in the tenple and are their offerings accepted as a matter of
right will establish the character of the tenple. Therefore,
according to the above mentioned decision, the participation
of menmbers of the public in the darshan in the tenple and in
the daily acts of worship or in the celebrations of festive
occasions are to be very inportant factors in determ ning

the character of the tenple. In the present case, even though
the appell ant has contended that it is not possible under the
H ndu customto refuse the entry of the public into the
tenple, but this contention cannot be supported in the |ight

of the discussions and rationale of the cases nenti oned
above.

7. Apart fromthat, the appellants could not prove by
adduci ng any evi dence that the tenples were built in

their private patta land as was alleged by them and the
tenpl es were situated and constructed on their own |and.
Since the findings arrived at by all the Courts bel ow t hat
the tenples were public in nature, are questions of fact



and based on considerations of material evidence,
docunentary and oral, in our view such findings of fact
affirmed by the High Court in the first appeal and al so
affirmed by the Division Bench in the Letters Patent
Appeal , until and unless, the appellant coul d show t hat
the findings arrived at were perverse. In the present case,
as we have already held that all the Courts bel ow, on
entire consideration of the materials on record, had held
that the tenples in question are public in nature, it is
difficult for us to interfere with such finding of fact in the
exerci se of our power under Article 136 of the
Constitution of India.

13

8. In view of our discussions made herei nabove, we

do not find any infirmty in the findings of the High
Court as well as of the trial court to hold that the

af oresaid tenples were public in nature and the

appel lants had failed to prove successfully that the same
were private in nature.

9. For the reasons aforesaid, we do not find any
infirmty in the inpugned judgnent and, accordingly,

we disniss the appeal. In the facts and circunstances of
the case, there will be no order as to costs.

New Del hi; e J.
Decenber 18, 2008. [Aftab Al ani
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C. R JAYARAMAN & ORS. Appel I ant (s)
VERSUS

M PALANI APPAN & ORS. Respondent ( s)
(Wth prayer for interimrelief )
Date: 18/12/2008 This Appeal was called on for judgnent today.
For Appell ant(s) M. S. Ravi Shankar, Adv.

For Respondent (s) M. Hari Shankar K, Adv.
M. R Ayyam Perunal, Adv.

Hon’ bl e M. Justi ce Tar un Chatterjee
pr onounced reportabl e j udgnent of t he Bench
conprising of His Lordship and Hon' ble M. Justice
Aftab Al am

Appeal is dismissed in terns of signed
reportabl e judgnent placed on the file. In the facts and
circunst ances of the case, there will be no order as to
costs.



(A. D. Sharnma) (Phool an Wati Arora)
Court Master Court Master
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(Si gned Reportabl e Judgnent is placed on the file)



