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IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO 5645 OF 2010
(Arising out of SLP(C)No.18170 OF 2008)
DAMODAR LAL APPELLANT
VERSUS

SOCHAN DEVI & ORS. RESPONDENTS

Leave granted.
This appeal is directed against order dated 17.04. 2008

passed by the | earned Single Judge of Rajasthan H gh Court

wher eby he directed t he respondent s-t enant s, who we
re
def endant s bef ore t he trial Court, to pay an anount 0

f
Rs. 1040/ - per nonth by way of nesne profit during the pendency
of the second appeal preferred by them agai nst the judgment of
the | ower appellate Court which had confirned the decree of
evi ction passed by the trial Court.
The appel | ant (1 andl ord) filed a sui t for eviction

agai nst the respondents on the ground of material alteration in

the suit prenises. By judgnent dated 21.12.1989, the trial

Court decr eed t he Sui t. The appeal preferred by th
e

respondents was di sm ssed by the | ower appellate Court. Th
e

second appeal filed by themwas admitted by the | earned Single

Judge on 8.8.2005 and their eviction was stayed subject to the
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condition that they shall either pay the entire anmount due to
the appellant or deposit the same in the trial Court within two
weeks. The | earned Single Judge al so directed the respondents
to continue to pay nonthly rent by depositing the same in the

trial Court or in the bank account of the appellant. After



some time, the appellant filed an application for recall of the

stay or der but t he same was di sm ssed on 26. 7. 2007
Thereafter, he filed another application for fixing the nmesne

profits in the light of the judicial pronouncenents of this

Court. The | earned Single Judge took cogni zance of the fact

that in the suit filed by the appellant, the appellate Court

had fixed the standard rent of the disputed prem ses at Rs. 1040

per nonth and directed the respondents to pay nesne profits at

that rate we.f. 1.5.2008.

We have heard | earned counsel for the parties and perused
the record. In State of Maharashtra v. Super Max Internationa
(P) Ltd. (2009) 9 SCC 772, this Court considered the question
whet her in an appeal filed by the tenant agai nst the decree of
eviction, the appellate Court can direct payment of market rent
to the | andl ord, referred to the provisions of the Bonbay
Rents, Hotel and Lodgi ng House Rates Control Act, 1947 and
judgnents in Atma Ram Properties (P) Ltd. v. Federal Mtors (P)
Ltd., (2005) 1 SCC 705, Niyas Ahmad Khan v. Mahnood Rahnat
U | ah Khan, (2008) 7 SCC 539, Satyawati Sharnma v. Union of

India (2008) 5 SCC 287 and observed:
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"71. We reaffirmthe views expressed in Satyawati
Sharma and enphasi se the need for a nore bal anced
and obj ective approach to the rel ationship between
the landlord and tenant. This is not to say that
the Court should lean in favour of the landlord
but merely that there is no | onger any room for
the assunption that all tenants, as a class, are
in dire circunstances and in desperate need of the
Court’s protection under all circunmstances. (The
case of the present appellant who is in occupation
of an area of 9000 sq ft in a building situate at
Fort, Munbai on a rental of Rs 5236.58, plus water
charges at the rate of Rs 515.35 per nonth nore
than anply highlights the point.)

72. Wth the perspective thus adjusted, all the
submi ssions nade by M Lalit on behalf of the
appel I ant have a sinple answer. The interimorder
of the High Court asking the appellant to deposit
Rs 5,40,000 fromthe date of the decree as
condition for stay of the execution of the decree
of ejectnent has to be seen as one single package.
The appellant nmay or may not accept the order as a
whole. But it is not open to it to accept the
order insofar as it stays the execution of the
decree and to question the condition attached to
it.



73. In an appeal or revision, stay of execution of
the decree(s) passed by the court(s) bel ow cannot
be asked for as of right. Wile admtting the
appeal or revision, it is perfectly open to the
court, to decline to grant any stay or to grant
stay subject to sonme reasonable condition. In case
stay is not granted or in case the order of stay
remai ns i noperative for failure to satisfy the
condition subject to which it is granted, the
tenant in revision will not have the protection of
any of the provisions under the Rent Act relied
upon by M Lalit and in all likelihood would be
evicted before the revision is finally decided. In
the event the revision is allowed |ater on, the
tenant’s renedy would be only by way of
restitution."”

The Court then analyzed the ratio of Atma Ram Properties

(P) Ltd. v. Federal Mtors (P) Ltd.(supra) and held as under
4

"77. In the light of the discussions made above we
hold that in an appeal or revision preferred by a
tenant agai nst an order or decree of an eviction
passed under the Rent Act it is open to the
appel l ate or the Revisional Court to stay the
execution of the order or the decree on terns,
including a direction to pay nmonthly rent at a
rate higher than the contractual rent. Needless to
say that in fixing the anbunt subject to paynent
of which the execution of the order/decree is
stayed, the Court would exercise restraint and
woul d not fix any excessive, fanciful or punitive
amount .

78. In the case in hand, the H gh Court has fixed
the amobunt of Rs 5,40,000 per nonth with reference
to Stanp Duty Ready Reckoner and hence, its
reasonabl eness cannot be doubted. In fairness to
M Lalit he did not challenge the fixation of the
anount on that ground.

79. Before concluding the decision one nore
question needs to be addressed: what woul d be the
position if the tenant’s appeal/revision is

al l oned and the eviction decree is set aside? In
that event, naturally, the status quo ante woul d
be restored and the tenant would be entitled to
get back all the anounts that he was nade to pay
in excess of the contractual rent. That being the
position, the anount fixed by the court over and
above the contractual nonthly rent, ordinarily,
shoul d not be directed to be paid to the | andlord
during the pendency of the appeal/revision. The
deposited anount, along with the accrued interest,
shoul d only be paid after the final disposal to
ei ther side depending upon the result of the
case."

Since the inpugned order was passed by the |l earned Single
Judge without having the benefit of the judgnent of three-Judge

Bench in State of Miharashtra v. Super Max International (P)



Ltd. (supra), we feel that it will be in the interest of
justice to remt t he matter to t he Hi gh Court for fresh

di sposal of the application filed by the appellant.
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In the result, the appeal is allowed, the inpugned order
is set aside and the matter is remtted to the High Court for
fresh determi nation of the anount payable by the respondents by
way of mesne profits in the light of the judgnents of this
Court in Atma Ram Properties (P) Ltd. v. Federal Mdtors (P)
Ltd. (supra) and State of Miharashtra v. Super Max |nternational
(P) Ltd. (supra).

Since the second appeal preferred by the respondents is
pending for last nore than 5 years, we request the Hi gh Court
to di spose of the application filed by the appellant as early

as possi bl e.

........................... J.
( G S.SINGHVI )
............................ J.
( ASOK KUMAR GANGULY )

NEW DELH ;

JULY 16, 2010.
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RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).18170/2008

(From the judgenent and order dated 17/04/2008 in SBCSA  No.

109/ 2000 of The HI GH COURT OF RAJASTHAN AT JODHPUR)

DAMODAR LAL Petitioner(s)
VERSUS

SOHAN DEVI & ORS. Respondent ( s)

(Wth prayer for interimrelief and office report)
Date: 16/07/2010 This Petition was called on for hearing today.

CORAM :
HON BLE MR, JUSTICE G S. SI NGHVI



HON BLE MR JUSTI CE ASCK KUVAR GANGULY

For Petitioner(s) M. Pal | av Shi shodi a, Sr. Adv.
M H. D. Thanvi, Adv.

Ms. Preeti Thanvi, Adv.

M. Sarad Kumar Singhani a, Adv.
M

M

S.C. Birla, Adv.
Subrat Birl a, Adv.
M. Bal dev Atreya, Adv.

For Respondent (s)

UPON hearing counsel the Court made the follow ng
ORDER

Leave granted.

The appeal is allowed in terns of the signed order.

( Satish K Yadav ) ( Phoolan Wati Arora )
Court Master Court Master
( Signed order is placed on the file )



